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INTRODUCTION

WILL KYMLICKA AND IAN SHAPIRO

When the Berlin Wall fell in 1989, liberalism appeared to many
commmentators as the only ideology which retained any validity or
viability in the modern world. Initially, the collapse of communism
seemed to many to signify the “end of history.” But liberalism
proved incapable of containing or defusing the ethnic conflics
which were unleashed in the former communist regimes, and
what replaced communism in most of Eastern Europe and the
former Soviet Union was not liberal democracy but ethnonationai-
isin. As we approach the twenty-first century, commentators are
increasingly wondering whether liberalism can contain ethnic
conflict in the West. What used to be seen as stable liberal democ-
racies are now riven by bitier disputes between ethnocultural
groups over immigration and multiculturalism, and some even
face the threat of secession.

The resurgence of ethnonational conflict in both the East and
West has reignited interest in the issue of “group rights.” However,
it remains a comparatively unexplored topic within Western politi-
cal philosophy. There is a long-standing literature on the idea of
“group” or “collective” rights. But until recently it tended to focus
on a narrow and somewhat formalistic range of questions. The
major aim was to categorize rights as “individual” or “collective”
along various dimensions; for instance, whether a particular right
is exercised by an individual or group, or whether the beneficiary
of a particular right is an individual or a group, or whether the
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right logically entails the prior existence of a group. Using these
sorts of criteria, various rights from all areas of the law {(family law,
corporate law, labor law, etc.) would then be categorized as either
individual or collective rights.

There is an increasing recognition, however, that this familiar
debate obscures as much as it reveals. In particular, it does not
help us grapple with the normative issues raised by ethnocultural
conflicts. For many of the claims raised by ethnocultural groups
seem to fall on the “individual” side of the ledger. For example,
the right to use one’s mother tongue in the courts is a right
exercised by individuals, as is the right to be exempted from
legislative or administrative requirements which conflict with
one’s religious beliefs. Conversely, many of the most familiar fea-
tures of a liberal-democratic order seem to fall on the “collective”
side of the ledger, For example, the right of Oregon to send wwo
representatives to the Senate, or the right of the American people
to restrict entry into the United States. Even the rights to freedom
of the press and assembly, or the right to a jury trial, have im-
portant “collective” elements. And in any event, many of the
clearest cases of collective rights, such as the rights of unions
and corporations, have nothing in particular to do with ethnic
conflict.

Focusing solely on whether the rights are exercised by individu-
als or groups misses what is really at issue in cases of ethnocultural
conflict. The important question is whether the familiar system
of common citizenship rights within liberal democracies—the
standard set of civil, political, and social rights which define citi-
zenshiip in most demecratic countries—is sufficient to accommo-
date the legitimate interests which people have in virtue of their
cthnic identity. Are there legitimate interests which people have,
emerging from their ethnoculiural group membership, which are
not adequately recognized or protected by the familiar set of
liberal-democratic civil and political rights as reflected, say, in the
American Bill of Rights, or the French Declaration of the Rights
of Man?

This way of looking at the problem directs our attention away
from the formal features of claims toward more substantive moral
and institutional questions. To what sorts of interests do ethnic
identity and cultural membership give rise? How does member-
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ship in an ethnic group differ from other groups, such as profes-
sional, lifestyle, or advocacy groups? How important is ethnicity to
personal identity and self-respect, and does accommedating these
interests require more than standard citizenship rights? How sa-
lient is ethnicity to political conflict, and does this require taking
measures to ensure the adequate representation of ethnic groups?
If so, how do we identify and individuate the relevant ethnocult-
ural groups, and who should we accept as their legitimate spokes-
persons? How can we ensure that in protectiny ethnic minorities
from the majority, we don't allow the group to mistreat its own
members? What forms of ethnocultural accommodations are con-
sistent with democratic equality, individual freedom, and political
stability? _

The seventeen essays in this volume, all previously unpublished,
address many of these questions. They discuss the distinctiveness
of ethnicity as the basis for legal claims (Pogge, Anaya); the extent
10 which the expression of ethnic identities can (or should) be
accormmodated within traditional liberal institutions (Stolzen-
berg, Walker; Kukathas; Walzer; Addis); the potential for group
representation (Young; Stark); and the capacity of groups to ac-
quire legal status and exercise legal autonomy (Réaume; Nickel).
Several authors also evaluate the strengths and weaknesses of
various strategies for resolving ethnic conflict around the world,
from secession to nation-building to multiculturalism (Horowitz,
Jung and Seekings, Kaspin, Cohen, and Kane). They help illus-
trate the important progress which is being made in this pre-
viously neglected field, as well as identify areas where further
research is needed.

I. MeaninGs oF ETHNICITY AND GrouP RIGHTS

To begin with, however, the next chapter provides an overview
and typology by Jacob T. Levy of the rights-claims which are at
stake in recent ethnocultural conflicts. Levy argues that normative
work on the rights of ethnocultural groups requires a way to
identify the rights-claims which are morally and institutionally
similar, and those which are not. He identifies eight clusters of
rightsclaims which seem t have a similar normative structure
and similar institutional implications. These are (1) exemptions
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from an ostensibly neutral law which unfairly burdens a cultural
minority; {2) assistance to overcome unfair disadvantages or bur-
dens to engaging in the same activities as the dominant group;
(3) selfgovernment, whether through secession or autonomy within
a larger state; (4} external rules limiting the freedom of nonmem-
bers in order to protect an endangered culture or cultural prac-
tice; (B) infernal rules which limit the freedom of members, and
which must be obeyed for continued recognition as a member of
group; {6} recognition and enforcement of customary legal practices by
the dominant legal system; (7) guaranieed representation for minor-
ity group members within government bodies; and (8) symbolic
¢claims about the nature of the polity and the representation of its
canstituent groups. Levy provides several examples within each
category and identifies the kinds of arguments which are made
for and against rights-claims in that category. He argues that this
sort of typology is more useful than existing typologies, which
tend to conflate different kinds of rights into two or three overly
broad categories and which focus on the formal legal structure of
rights-claims while neglecting their normative foundations and
institutional implications.

II. THE InEA OF TOLERATION

Levy’s chapter provides a helpful survey of the rightsclaims being
advanced by ethnocultural groups. But how should we evaluate
these claims? For most of our authors, the primary concern is with
the potential role of these rights within liberal democracies, and
the next three chapters focus directly on this question.

The liberal tradition has been ambivalent towards the aspira-
tions of ethnocultural groups. On the one hand, liberalism is an
individualistic theory—indeed, it seems to be the quintessentially
individualistic theory—with a marked tendency to view politics as
solely about the relationship between individuals and the state,
with little or no room for groups in-between, other than as tran-
sient outgrowths of the combinations of individual interests. This
attiade seems antagonistic to the claims of ethnocultural
groups.! On the other hand, liberalism is committed at a very
deep level to the idea of toleration—indeed, many recent authors
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argue that liberalism emerged as a generalization of the principle
of religious toleration.”

These two aspects of liberalisrn—its individualism and is
commitment to toleration-—need not come into conflict if the
ethnecultural group is itself individualistic and shares the basic
liberal-demoeratic principles of the larger society. Bur what if an
ethnocultural group is nonindividualistic—or perhaps even anti-
individualistic—cherishing proup solidarity or cultural purity
while repudiating ideals of individual freeddm and personal au-
tonomy? Does liberal tolerance extend to such illiberal groups?

In chapter 3, Chandran Kukathas takes up this question by
exploring the idea of toleration and its role within liberal theory.
He facuses in particular on the extent to which a liberal society
should tolerate minority communities and their practices when
those practices seem ‘intolerable’ or illiberal. He conciudes that
even illiberal communities should be tolerated, for a number of
reasons. The most important reason is that the conception of
public reason which underlies liberalism can only emerge—and
acquire normative authority among citizens—if such cultural dif
ferences are allowed expression. Toleration, on his view, requires
and justifies a principle of nonintervention in the affairs of ethno-
cultural groups (so long as individuals have a right of exit). He ties
this argument to a broader debate about the nature of liberalism.
Indeed, one of his main aims is to defend an account of liberalism
which views it as a doctrine recommending compromise and the
accommodation of different ways of Life, rather than as a doctrine
offering a comprehensive moral view grounded in already-formu-
lated principles of justice or freedom. For this reason, the ideal
which lies at the core of liberalism is toleration.

Both Michael Walzer and Adeno Addis respond to Kukathas.
Walzer argues that Kukathas’s vision of a regime of toleration—in
which there is no “common standpoint of morality”—is simply
not viable. According to Walzer, Kukathas’s ideal of wleration is
only viable at the international level. Indeed, the internmational
order already has many of the characteristics Kukathas associates
with a tolerant regime, such as the absence of an overarching
moral consensus or of an authoritative decision-making body,
constant mutual adjustment and accommodation between
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groups, and a general rule of nonintervention in the invernal
affairs of groups. Walzer argues, however, that the sorss of in-
tergroup relations which exist within a state are necessarily very
different from those which exist between states at the interna-
tianal level. The difference between national and international
society, he argues, is ineradicable. International society lacks a
common history and calture, but every domestic society inevitably
develops a “common moral standpoint,” however disputed, as a
result of shared history and experience. Human beings invariably
feel attached to and want to defend their society's common moral
standpoint. Consequently, Walzer concludes, a society of the sort
Kukathas advocates would either have to be “inhabited by beings
of another sort” or else “break up in the radical way suggested by
its international analogue.”

Adeno Addis raises related concerns about Kukathas’s project,
and goes on to propose a quite different conception of toleration.
He describes Kukathas's view as a form of “negative toleration”—
that is, nonintervention. Defenders of negative toleration, like
Kukathas, argue that not only does it minimize the risks of con-
flict, but it also provides the most secure protection to enltural
and ethnic minorities. Addis argues, however, that negative tolera-
tion, as it js usually articulated, is not as generous to minorities as
its supporters claim, nor will it provide the minimal level of soli-
darity among groups that liberal democratic societies need to
sustain themselves over a long period of time. In place of negative
toleration, Addis endorses what he calls “pluralistic solidarity,” a
way of imagining institutions and vocabularies that will affirm
multipiicity while cultivating solidarity, His contention is that a
genuine sense of pluralistic solidarity will develop only through a
process where majorities and minorities are linked in institutional
dialogue, rather than when they merely tolerate each other as the
strange and alien Other. In particular, Addis argues that there are
three institutions that are central to this discursive process—the
education system, the media, and the law. He briefly discusses
how each of these systems can be reformed so as to create genuine
dialogue across differences.® According to Addis, this conception
of pluralistic solidarity will not only help secure justice for ethno-
cultural groups but also help to protect individuals within those
groups from abuse or mistreatment.
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This perennial debate about the appropriate interpretation of
liberal toleration shows no signs of abating, But it has become
more urgent since the fall of communism. Graham Walker con-
tends in chapter 6 that the only sort of constimutional settlement
which has any hope of being realized in Eastern Europe and the
former Soviet Union is one which accommodates strongly felt
ethnonational identities and aspirations. The future of liberalism
in these countries, therefore, may depend on the extent to which
liberal theories, and liberal institutions, €an be reformed so as to
accommodate (seme of) the claims of ethnocultural groups.

But even if liberalism can be reformed in these ways, it will still
face sertous obstacles in many parts of the world which lack
traditions of individual liberty, This raises the question whether
there is a nonliberal conception of toleration, Walker argues that
there is, and that it provides the most appropriate approach for
multiethnic countries in many parts of the world, Walker is
strongly critical of American constitutional “Johnny Appleseeds,”
who have promoted the adoption of American-style liberal consti-
tutionalism in Eastern Europe without considering the very differ-
ent ethnocultural makeup and political traditions of these coun-
tries.

According to Walker, although constitutionalism has enjoyed a
certain renaissance since the fall of communism, it is stymied by
its conceptual conflation with liberalism. This excludes the only
kind eof constinmtionalism likely to it many world situations: a
noniiberal kind, whose center of gravity is something other than
individual liberty entitlements, Walker argues that recovering the
idea of constitutionalism fram its modern shrinkage of meaning
ts easier now that liberals have lost some of their triumphal cer-
tainty which accompanied the initial collapse of communism.
Moreover, the constitutional experiences of countries like Israel,
or the Native American nations, provide useful insight into forms
of constitutionalism which are grounded not in individual liberty
but in the promotion of certain collective ethnocultural goals.
Walker argues that a nonliberal version retains constitutionalism’s
appeal as a superior objectivity that limits powerholders and
thwarts despotism. It prevents the abuse of power and helps to
protect minorities. It thereby makes the resources of constitution-
alism more fully available where they are needed most—in the
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postcommunist region and elsewhere where conditions preclude
the political embrace of individualist liberalism.

III. THE NORMATIVE STaTUS OF ETHNICITY

Much of the debate about the claims of cultural groups—whether
these are evaluated within a liberal or nonliberal framewark—has
focused on the rights of ethnic groups rather than lifestyle groups
(e.g., pays), advocacy groups (e.g., environmentalists) or other
identity groups (e.g., women, the disabled). This is understand-
able in one sense, insofar as ethnic groups have displayed preater
potential to cause political instability, whether in the form of
political violence or even secession. But the question arises
whether ethnic groups differ in any principled way from other
groups with which people identify. Are people’s interests in their
ethnicgroup membership stronger, or more worthy of respect,
than their interests in other forms of group membership?
Thomas W. Pogge's chapter is explicitly addressed to this ques-
tion. He argues that we should oppose not only “low chauvinism,”
which values one ethnic or religious group over others of the same
type, but also “high chauvinism,” which values cultural groups of
one type (ethnic, religious, linguistic, lifestyle) above those of
other types. Pogge is especially concerned to challenge the privi-
leging of ethnic groups and, more generally, the view that ethnic
groups are owed greater accommodation by society than cultural
groups of other types. Privileging ethnic groups is untenable,
Pogge argues, for several reasons. For one thing, the distinction
between ethnic and nonethnic groups is vague in several respects.
But more importantly, privileging ethnic groups violates the re-
quirement to treat citizens as equals, irrespective of the character
of their deeper affiliations and identifications. To live up to this
ideal, Pogge insists, we should not conduct separate debates about
the rights of groups of different types but rather should consider
the various types of groups together, aiming for a unified account
of groups and group rights within a just society. Such an account
will attach no impertance to whether a cultural group is of this or
that type. It will instead give weight to other, crosscutting factors,
such as the role this group plays in the lives of those who are
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affiliated or identified with it, and the strength and state of this
group within society.

Pogge is not opposed to all group rightsclaims. On the con-
trary, he takes certain group rights as an inevitable feature of any
just and democratic society. However, he insists that the legitimate
grounds for such rights—in particular, respect for identity and
effective political self-government—can also be claimed by non~
ethnic groups.

In a brief commentary in chapter 8, 8. James Anaya argues that
Pogge tends to downplay—even trivialize—the extent to which
the effective realization of equality requires ip many instances
differential treatment of ethnic minority groups in ways that are
not necessary for, or even relevant to, other types of groups. In
particular, Anaya argues, ethnic groups with distinctive cultural
atuributes are properly regarded differently from other types of
groups to the extent that there is a widely shared interest in
securing the integrity of diverse cultures. Furthermore, there are
often good reasons to accord ethnic groups special protection or
entitlements because of certain conditions related to minority
status including historical or continuing patterns of discrimina-
tion. Anaya iflustrates these points by reference to recent develop-
ments in international law, including recent provisions regarding
the rights of indigenous peoples.?

V. Grour RicHTS AND GROUP AGENCY

One source of discomfort with group or collective rights is the
belief that many groups, particularly ethnic groups, are deficient
as rights holders. Our next three chapters focus on the conditions
which hinder or promate the ability of groups to become effective
rights holders. In chapter 9, James W, Nickel discusses what he
calls the “deficiency thesis.” According to this thesis, assigning
rights to groups is generally a bad idea, since groups are often
unable to play an active role in exercising, interpreting, and
defending their rights. The source of this alleged inability is that
groups lack effective agency and clear identity. Nickel, however,
denies that the deficiency thesis is true of all or even most groups
but agrees that it may be true of some ethnic minorities— particu-
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larly nonterritorial ones. He also defends the view that clear iden-
tity and effective agency are needed for groups to benefit from
most of the rights that are currently put forward as group rights.
Together, these two propositions imply that nonterritorial minori-
ties should not be given legal rights as proups. But there are
practical measures available to construct the clear identity and
effective agency of minority groups, and Nickel concludes with
some suggestions about how even dispersed minorities can be-
come effective rights holders.

In chapter 10, Denise Réaume develops this theme about the
practical measures needed to construct a group’s legal autonomy.
She starts with the problem of judicial intervention. When courts
are asked to resolve a dispute within a minority group, does this
Judicial intervention undermine the group’s autonomy? There
are two familiar approaches to this problem. According to the
“deferential approach,” the courts should look for an internal
decision maker to whom the court can defer, while the “interpreti-
vist approach” engages with the substantive dispute between the
parties in order to provide the court’s interpretation of the rule
or practice at issue. Using two famous cases involving church
property disputes as a case study, Réaume argues that these two
seemingly doctrinal approaches are not that different after all. If
each approach is understood to rely on a prior determination of
the group’s constitutional structare, they constitute complemen-
tary strategies for respecting minority group autonomy. The first
step in resolving a dispute within a minority group must be to
articulate the “rule of recognition” for the group, which requires
ascertaining whether the group is constituted solely by reference
to primary rules (which specify the obligations of members} or by
both primary and secondary rules (which specify the rules for
changing and adjudicating primary rules). In the case of a group
consisting only of primary rules or of some primary rules beyond
the scope of any of the group’s secondary rules, the only way a
court can respect a group’s autenomy is to do its best to interpret
the substantive rule in issue according to the group's own under-
standing. However, if a group has secondary rules which give
internal decision-making bodies authority over the dispute at
hand, respect fer the group’s autonomy requires deferring to
those bodies. The latter form of constitutional structure enables a
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group to enjoy a more robust form of autonomy, because the
group is not only assured that its affairs will be regulated by its
own rules but that members of the group itself will have the final
say in interpreting or changing those rules. According to Réaume,
this means that minority groups that have the most complete
formal structure, whose internal organization most closely mimics
a legal system, are in a position to ensure for themselves a greater
degree of autonomy in the conduct of their affairs. This not
only helps explain what measures are needed to construct group
autonomy but also why some groups have had more difficulty in
achieving autonomy than others. For example, religious groups
seem have a greater ability to develop agreed-upon primary and
secondary rules than do many ethnic groups.

Nomi Stolzenberg continues exploring this theme of the legal
construction of a group’s autonomy in chapter 11. Through a mix
of legal analysis and political theory, Stolzenberg attempts to
move beyond the familiar debate between liberals and communi-
tarians regarding the accommodation of groups within liberal
democracies. Liberals traditionally assume that ethnocultural and
religious groups should remain in the private sphere, while com-
munitarians dencunce the “privatism” which liberal democracies
impose on these groups. But Stolzenberg notes that this familiar
debate ignores an important paradox inhering in a liberal politi-
cal regime: namely, that groups, whose corporate identity has
traditionally been recognized only in the private sphere, can in
fact, under certain conditions, assume sovereign or quasi-sover-
eign authority within a given government locale. As evidence of
this counterintuitive phenomenon, Stolzenberg focuses on the
municipality of Kiryas Joel in upstate New York, a community of
Satmar Hasidic Jews, which sought and ultimately gained state
support for a public school district composed entirely of Satmar
children. A telling foil to Kiryas Joel is that of Airmont, another
municipality in New York state, which sought to stem the tide of
Orthodox Jewish settlement by adopting zoning laws that strictly
limited the creation of new synagogues and prayer halls within its
boundaries. A close analysis of the litigation surrounding the two
towns reveals that the boundary between private and public
spheres of activity was frequently blurred to the extent that reli-
gious——or for that matter antireligious—groups could gain hold
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of the reins of governmental power, One important result of her
analysis is to problematize a set of distinctions long deemed sa-
cred to the American constitutional order: those between reli-
gious and secular functions, general and particularistic concerns,
and intent-based and cffect-based conceptions of neutrality.

V. Grour REPRESENTATION

The authors in part 4 focus primarily on issues of group auton-
omy—on the capacity of groups to exercise meaningful forms of
self-government. But many groups are most concerned, not with
governing themselves in separate instinztions, but rather with hav-
ing greater participation and influence in the decisions of the
larger polity. In particular, there is a concern among many groups
about their lack of representation in legislative bodies. This has
given rise to calls for some form of guaranteed representation of
groups in the political process. These are taken up in part 5.

One of the most influential discussions of group representation
is Iris Marion Young’s book Justice and the Pelitics of Difference.” In
that book, Young argued for a principle of special representation
for oppressed and disadvantaged groups in political decision mak-
ing. In her chapter for this volume, Young responds to some of
the criticisms of her position. In particular, she focuses on the
criticism that jt is unrealistic to attribute a set of common attri-
hutes or interests to a particular group, insofar as this ignares the
fact that any individual belongs simultaneously to many overlap-
ping groups. Young agrees that treating gender or racial groups
as fixed and unitary in their interests is problematic, because it
“inappropriately freezes fluid relational identities into a unity,”
and “recreates oppressive segregations.” Moreover, it implies that
“the dominant group within the groups suppress or marginalize
the perspective of minorities”. In order to respond to these prob-
lems, while still increasing the representation of women and cul-
tural minorities, Young argues that it is necessary to rethink the
meaning and functions of political representation.

In opposition to the idea that a representative stands for the
unified will of the citizens, Young interprets representation as a
“deferring relationship” of authorization and accountability. On
this view, constituents and representatives defer to each other's
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judgment, without ever assuming a unity of interests or identitics.
She argues that this conceptuiralization dissolves some of the prob-
lems that have plagued traditional theories of representation,
Young then proposes that citizens should be represented aleng
three dimensions: their interests, their opinions or principles, and
their “perspective.” She argues that while members of oppressed
or marginalized groups are rarely unified in their interests or
opinions, they often do share a certain perspective which emerges
from their experiences as group members. She develops this no-
tion of perspective as the basis for a new argument for the special
representation of oppressed or disadvantaged groups.

Political theorists generally approach questions of group repre-
sentation —such as what groups ought to be represented, and
whe should represent them——as they arise in legislative contexts.
Much actention, for example, has been devoted to issues such as
affirmative gerrymandering and proportional representation. But
as Andrew Stark notes in chapter 13, nowhere in public discourse
have issues of group representation been confronted more di-
rectly, and debated more richly, than in the realm of quasi-legisla-
tive advisory bodies, such as the President’s Commission on AIDS,
the White House Conference on Aging, the National Commission
on the Observance of International Women's Year, and the Grace
Commission on Cost Control in Government. The Federal Advi-
sory Committee Act stipulates that such advisory groups must have
“fair representation” of “affected interests.” Since the inception of
that Act, groups representing various interests have repeatedly
gone to court seeking representation on such committees which,
they claim, are not properly representative of the affected inter-
ests. In so doing, they have provoked a rich body of discourse—
court decisions and briefs, legislative debate and legal commen-
tary—over issues that centrally preoccupy theorists concerned
with group representation in general: how do we determine what
kinds of groups ought to be represented in different kinds of
forums, and how do we identify both the membership of such
groups and those who speak for them? Stark reconstructs a dis-
course surrounding the principle of “fajr representation” on
quasi-legislative bodies, and draws from its structure a framework
within which to assess quasi-legislative representation.

In particular, he focuses on debates over the definition of
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committee mandates (and hence who is affected by their delibera-
tions) and over the representativeness of groups (and hence who
a group can claim to speak for). He argues that these disputes
often reflect divergent conceptions of the nature of political
power (do political bodies always seek to expand their jurisdiction
and thereby affect more interests, or do they stay within clear and
restricted mandates?) and of group behavior (do group leaders
pursue their own interest, or do they accurately reflect the inter-
ests of group members?). He points out a number of interesting
and seemingly paradoxical tendencies of these debates. For exam-
ple, thase peaple who have a benign conception of political power
{(as nonexpansionary) ofien have a cynical conception of group
behavior (as elite-manipulated), whereas those who have 2 benign
conception of group behavior (as public-interested) often have a
cynical conception of political power (as inherently expansion-
ary). Stark concludes that resolving disputes over group represen-
tation will require greater research into the sociologies implicit in
the contending positions.

VI. Dynamcs oF INCcLUSION aND EXCLUSION

The final five chapters explore strategies for resolving problems
of intergroup relations, each of which involves its own distinctive
dynamic of inclusion and exclusion. At one end of the spectrum
are strategies which seek to reduce ethnic conflict by separating
the groups, through ethnic cleansing, racial segregation, or seces-
sion. At the other end of the spectrum are strategies which seek
to reduce ethnic cenflict by integrating ethnocultural minorities
into the larger society, through various forms of cultural assimila-
tion and “nation-building.” In-between are various models of
muiticulturalism and group rights, although where exactly (o lo-
cate these models on the integrationseparation model is of
course a matter of grear debate.

One of the most commeon responses to ethnocultural diversity,
historically, is to create and maintain some sort of sharp separa-
tion between different racial or cultural groups. Separacist strate-
gies often reflect a fear of the other and a desire to retain cultural
or racial purity. However, two of the more familiar forms of sepa-
ratism—namely, ethnic cleansing and racial segregation—are
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now almost universally denounced as iflegitimate, and as a viola-
tion of basic human rights (although both continue to be prac-
ticed around the world), Secession, by contrast, is enjoying some-
thing of a renaissance, both in theory and practice.®

Donald L. Horowitz provides a critical assessment of the seces-
sionist strategy for resolving ethnocultural conflicts. As he notes,
this renewed interest in secession comes after a remarkable period
of stability in territorial boundaries. For nearly fifty years after
World War II, most irredentist movements were dormant, and
most secessionist movements failed. Now, however, secessionist
movements have begun to meet with greater success, and new
justifications for ethnoterritorial self-determination have emerged
in political philosophy and in international law. Horowitz begins
by clarifying the conditions under which secessions and irredentas
arise and explaining the reasons for the rarity of successful cases
until recently. He also explores the historical ambivalence about
ethnic self-determination within Western political thought. He
goes on to suggest that new justifications for ethnic self-determina-
tion have been advanced without adequate consideration of the
conditions that foster and inhibit ethneterritorial change, and
argues that the encouragement of territorial selfdetermination
will neither reduce ethnic conflict nor enhance the treatment of
minorities, Most groups will need to find ways to live together in
the sarne territory, rather than seek illusory territorial “solutions”
to their ethnic conflict.

The remaining chapters explore such strategies of “living to-
gether” In chapter 15, Deborah Kaspin explores one such strat-
egy—namely, nation building—as it was practiced in Malawi.
Thirty years of dictatorship ended in Malawi in 1994 when Presi-
dent Hastings Banda was voted out of office and replaced with
Bakili Muluz in the country’s first multiparty election. Many com-
mentators were dismayed to see the electorate divided on regional
lines, since regionalism was understood to mean tribalism and to
point to Malawi's inevitable fragmentation. However, Kaspin ar-
gues that these so-called tribal constituencies were in reality multi-
ethnic regional constituencies which became seats of political
identity as a result of President Banda’s “nation-building” policies
for national development. These included programs for economic
growth predicated on regional favoritism and a policy of official
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nationalism that peliticized ethnicity while purporting to meid a
multiethnic population into a national citizenry. These policies
favored the Chewa population and attempted to give the Chewa
language and culture official status in Malawi. This was bitterly
resisted hy the non-Chewa groups in Malawi, a fact reflected in
the 1994 elections, and the new government has reversed many
of these policies. But Kaspin argues that Banda’'s nation-building
policies were not entirely unsuceessful and have left an ambiguous
legacy. On the one hand, these nation-building policies failed in
their effort to subordinate minority identities to an official Chewa-
based national identity. On the other hand, they did succeed in
focusing the attention of all gronps on the national kevel. Minority
groups may have disagreed with the attempt to imbue Malawian
identity with Chewa content, but the response of these groups has
been to politicize the issue of national identity, not to retreat from
the national level into regional or ethnonationalist separatism.
According to Kaspin, the Malawi example illustrates the power of
the state to create a nationality and its internal divisions at one
and the same time, and to do so within a fairly narrow time frame.

In chapter 16, Courtney Jung and Jeremy Seekings discuss
emerging forms of integration in the postapartheid South Africa.
Until recently, South Africa was perhaps the paradigmatic exam-
ple of the strategy of racial segregation. But the government
now is committed to a “nonracial” South Africa, and to the full
integration of racial minorities into the larger society. The worry
remains, however, that the scars of racism run too deep to allow
this integration to occur, Jung and Seekings examine discourses
of race among white South Africans living in Ruyterwacht.-a
poor suburb of Cape Town-—-to see how much attitudes have
changed.

According to Jung and Seekings, the predominant discourses
of race in South Africa resemble the “modern” forms of racism
found in contemporary America more closely than the “old-fash-
ioned” forms of racial bigotry found in America up to the 1960s
and in South Africa in the heyday of apartheid. Discourses of race
in Ruyterwacht are characterized by a mix of egalitarianism and
prejudice. Negative representations of black people are not ex-
plicitly based in characterizations of blacks as racially inferior but
rather are linked to (1} the attribution of “unacceptable” behavior
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to particular (and not all} black people, or (2) the perception
that hlack South Africans are collectively acting “unfairly” (e.g., in
demanding affirmative action). The predominance of discourses
of race corresponding to modern forms of racism is tentatively
attributed to the uneven transformation of public discourse and
power relations in the “new’—i.e,, democratic and postapart-
heid~~South Africa. While this modern form of racism is perva-
sive. Jung and Seckings see a greater openness to integration—
especially of the Coloureds—among the whites,

Apartheid in South Africa involved a system of officially recog-
nizing ethnic and racial groups, for the purposes of segregaring
them. In other countrics, recognition is given to ethnocultural
groups in the hope that this will aid in their integration into the
farger society. This is the motivation for the “multiculturalism”
policies which initially emerged in Canada and Australia in the
1§70s. John Kane's chapter explores this multiculturalism strategy
in the Australian context. As he notes, Australia is often cited
as an exemplary success story for the political ideal kaown as
multiculturalism. But the image this presents is radically at odds
with that presented throughout most of Australia’s history. The
Australian polity has moved in the past thirty years from a practice
of excluding ethnic minorities through a racially restrictive immi-
gration policy to a policy of what Joseph Raz calls “affirmative
muiticulturalism.” The latter goes beyond mere toleration, seek-
ing instead to integrate polyethnic immigrant groups into a politi-
cally unified Australian society by positively affirming the value of
their separate identities.

Kane's chapier traces the historical path that Australia has
taken from a strong assertion of a common racial identity to a
belief in the possibility and desirability of political unity within
cultural diversity. It uses the Australian experience to explore
some of the themes thrown up by multiculturalist theory, in partic-
ular that of the limits of multicultural toleration of ethnic prac-
tices. He concludes that the real value of multiculturalist theory
in Australian society may lie less in the political practices that
issue from it than in its symbolic rejection of its racist past. in the
assurance this extends to immigrant groups of their place in
society, and in the positive image it projects abroad to potential
trading partners in Asia.
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in our concluding chapter, Cathy |. Cohen explores the limits
and consequences of an ethnic model of inclusion as it is cur-
rently being employed by many marginal groups. She uses the
term ethnic model to refer to those political strategies used specifi-
cally by white immigrant groups in the United States to win formal
inclusion, equal opportunity, and often equal results. This model
promises that, in the tradition of white ethnic groups, members
of any marginal group who can prove themselves “deserving” will
eventually be assimilated and integrated into the dominant soci-
ety. Cohen is interested in the requirements and costs of inclusion
through such a model. What must marginal groups do to gain the
label of “deserving™ necessary for inclusion? Why do groups or
classes of people who have a history of exclusion or marginaliza-
tion from dominant institutions and social relations undertake
more traditional political strategies, such as the ethnic model of
inclusion, to win both recognition and rights?

Throughout, Cohen focuses on the power relationships found
within marginal communities, exploring the specific strategies
used by more privileged members of marginal groups to “police”
or regulate thie behavior and/or “culture” of other group mem-
bers deemed nonconformist or nondeserving. For the purposes of
the essay, Cohen focuses on the politics of lesbian, gay, bisexual,
and transgendered communities, using the framework of margin-
alization to highlight the limits of an ethnic model of inclusion as
it is currently being promoted within these communities. Whereas
Kane and Jung and Seekings are comparatively optimistic abont
the potential for integrating previously excluded or segregated
groups into a liberal polity, Cohen emphasizes that this inclusion
has often come at a high price for many of the most vulnerable
members of these groups.”

NOTES

1. For an influential statement of this view, see Vernon Van Dyke,
“The Individual, the State, and Ethnic Cornmunities in Political Theory,”
World Politics 29/% (1977): 343-69; and “Collective Rights and Moral
Rights: Problems in Liberal-Democratic Thought,” Journal of Politics 44
(1982): 21-40.
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2. Sce, in pariicuiar, john Rawls, Political Liberadism { New York: Colum-
bia University Press, 1993).

3. As Addis notes, to emphasize the importance of institutional dia-
legrue among various groups seems to presuppaose that there is 2 common
language ar languages in the polity. He briefly explores some of the ways
in which pluralistic solidarity (with its emphasis on institstional dialoguc)
can be reconciled with linguistic pluralism. But in the end, he concludes
that if linguistic pluralism is inhibiting shared deliberation, then the
lacter will have to take precedence. He argues that a stable and just
political community requires that its ethnic arid cultural communities be
linguistically capable and willing to communicate with one another, a
requirement which may justify the imposition of a majority language,
This #s an important issue which has not yet received the attention it
deserves. Tt is remarkable, for example, how often “discourse ethics” or
“deliberative democracy” is invoked as ameans for addressing intergroup
conflicts, without even asking in which language this discourse/delibera-
tion will take place.

1. For a more extended statement of Anaya’s views, see his Indigenous
Peaples in International Law (Oxford: Oxford University Press, 1896).

5. Iris Marion Young, fustice and the Politics of Difference (Frinceton:
Princetan University Press, 1990}; cf. "Polity and Group Difference: A
Critique of the Ideal of Universal Citizenship,” Ethies 99/2 (1989}
250-74,

6. Allen Buchanan, Secession: The Legitimacy of Political Divorce (Boul-
der, Colo.: Westview Press, 1991),

7. Indeed, it is interesting to note that the evidence from South Africa
discussed by Jung and Seekings bears out some of Gohen's concerns. It
seems that the integration of Celoureds in South Africa has been
achieved. at least in part, precisely by distancing themselves from blacks,
and by emphasizing that they are more “respectable” than blacks.
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9 The politics of liberalism in a realist world

"

This book has clearly shown the extent to which human rights has
become a routine part of international relatons. Michael Ignatieff has
captured the rrend succinctly but brilliantly: “We are scarcely aware of
the extent 1o which our moral imagination has been transformed since
1943 by the growth of a language and practice of morzal universalism,
expressed above all in a shared human rights culture.”! The language
and practice of universal human rights, and of its first cousin, regional
human rights, has been a redeeming feature of a very bloody and harsh
twentieth century.

Burt the journalist David Rieff reminds us of a more skeptical inter-
pretation of universal human rights. “The universalizing impulse is an
old rradision in the West, and, for all the condemnations that it routinely
incurs today, particularly in the universities, it has probably done at least
a5 much good as harm. But universalism easily declines into sentiment-
alism, into a tortured but useless distance from the particulars of human
affairs.”2 Or, to drive the same point home with a more concrete
example, whereas virtually all states formally endorse the abstract
principles of human rights in peace and war, “Combatants are as likely
to know as much about the laws of war as they do about quantum
mechanics.”>

The international law of human rights is based on liberalism, but the
practice of human rights all too often reflects a realist world. State
interests rather than personal rights often prevail, interpersonal equality
ofien gives way to disrespect for — if not hatred of ~ “others,” violent
conflict is persistent, and weak Internadonal institutions are easily
demenstrated.*

' Michael Ignatieff, The Wamior’s Henor: Ethwic War and the Modern Conscience (New
York: Merropolitan, 1997), 8,

2 David Rieff, *The Humanitacian Musion,” The New Repreblic, March 16, 1098, 28.

3 David Scheffer, “The Clear and Present Danger of War Crimes,” Address, University of
Oklahoma College of Law, February 24, 1993, unpublished.

* To cxpand on nodons of realism discussed in chapter 1, sce forther among many sources
Jack Donnelly, Realinin in Taternational Relations {Cambridge: Cambridpe University
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It iz a type of liberal progress in keeping with Ignatieff’s view that we
now recognize the enslavement and other exploitation of the persons in
the Congo river basin between about 1460 and 1960 as a violation of
their human rights,® It is a testament to the continuing explanatory
power of David Rieff’s realism that we note the lack of effective or
decisive international response to the massacres and other gross viela-
tions of human rights in the Congo river basin after 1960, whether one
speaks of Zaire or the Democratic Republic of Congo.

To review

Given the ground covered in this work thus far, a brief review of main
points is in order, Dichotomies and paradoxes characterize the turbulent
internatienal relations of the turn of the century in 2000, as we noted in
chapter 1. International human rights are here to stay, but so is state
sovereignty. The latter notion is being mransformed by the acrions, inter
alia, of intergovernmental and transnational non-governmental organi-
zations, But state consent still usually matters legally, and state policy
and power still count for much in human affairs. One historian — tongue
in cheek - quotes a British diplomat to the effect that we need an
additional article in the UN Charter: “Nothing in the present Charter
should be allowed to foster the illusion that [state] power is no longer of
any consequence.”® Cur moral imagination has been expanded by the
language of universal rights, but we live in 2 world in which nationalism
and the nation-state and national interests are frequently powerful
barriers to effective action in the name of international human rights.
Trade-offs and compromises between liberal and realist principles are
legion, as human rights values are contextualized in a modified nation-
state system of international relations,”

As covered in chapter 2, the International Bill of Rights and supple-
mental standards give us the modern international law of global human
rights. For all of its defects, noted in various critiques covered below, it
is far more developed (meaning specified and structured) than some
other parts of international law pertaining to such subject marter as
ecology or even trade.

Press, forthcoming). On the difference between human and natonal interests in
international relations, see especially Robert C. Jobancen, The Natiowal Miterese and the
Human fwgvest: An Analvsis of US Foreigm Policy (Princeton: Princeton University Press,
1980},

5 Adam Hochschild, King Leopold’s Ghost: A Story of Greed, Tervor, and Heroism in Colonial
Africa (Boston: Houghton Mifflin, 1958).

% Geoflfrey Best, Book Review, Los Angefes Times, August 16, 1998, 8.

" See further Rein Mulierson, Hunan Rights Diplomasy (London: Routledge, 1997).
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Like all law it is the result of a political process, frequently conten-
tious. Surely it comes as no surprise that transnational standards
pertaining to the right to life or to the right of freedom of religion or to
freedom from discrimination,, inzer alia, should prove contraversial. The
existence of international human rights law owes much to the western-
style democracies — their liberal values and their hard power (the liberal
values themselves can be a type of soft power). Sull, internationally
recognized human rights were also affected by the old communist
coalition, and certainly by the newly independent states of the global
south after about 1960,

It cannot be stressed too much that whereas certainly the practice of
politics on the basis of respect for the notion of human rights was
extensively developed in certain western states, the idea of hwman rights
is a defense against abuse of power everywhere.® Wherever the bicycle
was invented, its utility is not limited to that historical and geographical
situation. So it is also with the idea and practice of human rights.

The human dignity of especially those without great power and
wealth normally benefits from the barriers to injurious acts of commis-
sion and omission provided by human rights standards. Intentional
mass murder and neglectful mass misery are equal affronts to any
conception of human dignity. Mass misery no less than mass murder
can be changed by human endeavor, and is thus grist for the mill of
human rights discourse. Ag often noted, there is no material or moral
reason for world hunger, save for the way we choose to organize
ourselves as inhabitants of the planet earth. We create terrivorial states
whose governments are sometimes said to have responsibility only to
their citizens; foster a type of nationalism that tends to restrict morality
to within national borders; and internarionally endorse a harsh form of
loissez—-faive economics despite its refection on moral grounds at home,
The idea of universal human rights seeks to change those psychological
facts.

But human dignity itself, and human rights as a means to that end,
are contested constructs whose meaning must be established in a never-
ceasing process of moral, political, and lepal debate and review. Beyond
mass murder and mass misery, the dividing line between fundamental
personal rights and myriad optional legal rights is a matter of consider-
able controversy.

In chapter 3 we saw that the UN has moved beyond the setting of
human rights standards toward the systematic supervision of state

® See further Thomas M. Fraock, “Is Personal Freedom a Western Value?,” Amarican
JForernal of Imermiational Law, 91, 4 (October 1997}, 593627,
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behavior, This is a very broad and accelerating development, unfortu-
nately partdally undermined not only by a paucity of resources that
states allow the overall UN human rights program, but also by the
disjointed nature of the beast. The sum total of the diplomacy of
shaming, or the politics of embarrassment, certainly has had an educa-
tive effect over time, even if the calenlated violation continued in the
short term.

At least at first glance it was encouraging that the United Nations
Security Council after the Cold War should pay so much atrention to
human rights issues in the guise of threats to international peace and
security. The Council’s deployment of field missions under the idea of
second-generation or complex peacekeeping, mostly directed to produ-
cing a liberal democratic order out of failed states, showed a willingness
to deal with many of the root causes of human rights violations — as long
as the principal pardes gave their consent to the UN presence. Such
missions clearly were on the progressive side of history in places like El
Salvador, Namibia and Mezambique,

It was also noteworthy that the Council should autherize enforcement
actions on behalf of democratic governance and other humane values in
places like Haiti and Somalia, even if the job had to be contracted out ro
one or more member states, and even if the follow-up left something to
be desired. Unforrunately the Council was heavily dependent on the one
remaining superpower, the United States, 1o make its enforcement
actions effective. The result was a very spotty record of UN accomplish-
ments, especially where the USA saw few wraditional national interests
to sustain a4 complicated involvement, In the Kosovo crisis of 1999 the
United States tried to enforce human rights protections via NATQ, but
without Security Council authorization and through a highly controver-
sial military strategy.

On balance the UN was paying more attention to human rights, not
less. Tt was being creative in the interpretation of Chapters VI and VII of
the Charter, in calling emergency sessions of the Human Rights Com-
mission, in expanding the autherity of its moenitoring mechanisms,
creating the office of the High Commissioner for Human Rights, in
utilizing NGO nformation, and in other ways.

Some of this UN creativity had to do with the establishment of the
two ad hoc international criminal courts by the Security Council, as we
saw in chapter 4, with a third being discussed ~ but unlikely — for the
remaining leadership of the Khmer Rouge in Cambodia. The new
standing international criminal court, whose statute was overwhelmingly
approved in 1998, was to be loosely associated with the UN. This
renewed foray into international criminal justice was a noteworthy
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development after a hiatus of some fifty years. It triggered a new round
of debate abour peace v. justice, and abour what was central to peace as
compared with a moral sideshow. Ignatieff is again brilliantly concise
when he writes, “Justice in itself is not a problematic objective, but
whether the attainment of [criminal] justice always contributes to
reconciliadion is anything but evident”™® New efforts at international
criminal justice also caused naticnal policy makers to calculate carefully
about how vigorously 10 go after those indicted for war crimes, crimes
against humanity, and genocide, for fear of undermining larger objec-
tives or incurring human costs difficult to justify according to traditional
notions of national interest,

The permanent court particularly was bitterly opposed by conserva-
tive circles in the USA, who saw the projected infringements on srate
sovereigmty, if such they were, as complerely unacceprable,'? There was
nothing more frightening to them than an effective international law
that would really circumscribe their freedom of national decision
making. That the USA should be actively pushing a new international
criminal wibunal for Cambodia at the same time that it was fending off
the new permanent court that might (but probably would not) wind up
exercising jurisdiction over Americans was a double standard too blatant
to ignore. That the USA was in favor of criminal justice for those in the
former Yugoslavia and the Grear Lakes Region of Africa, but not as
applied to itself, was — smokescreen arguments aside — a position which
undermined US amempts to exercise influence on these questions.

What started out in 1993 as mostly a public relations ploy, namely to
create an ad hoc tribunal to appear to be deing something about human
rights violarions in Bosnia without major risk, by 1998 had become an
important global movement for international criminal justice formally
accepted at the first stage by 120 states. Such were the unexpected
outcomes of a series of “accidental” or ad hoc decisions, as states
muddled their way through complex calculatons of media coverage,
popular pressure, traditional national interests, and state power. Private
armies might commit many of the violadons of human nghts, and
private human rights groups might be players in the legislative process,
but ultimartely it was states that decided. Even the normally cynical
British and French split with the USA over the issue of a permanent
court, endorsing its establishmenr.

This might have been the case in part because, as we saw in chapter 5,

® Ignatieff, The Warsor's Honor, 170,

10 See for example John Bolwon (former US Assistant Secretary of State for Internadonal
Organizations), “The Global Prosecutors: Hunting War Criminals in the Name of
Uapis,” Foreign Affais, 78, 1 {January/Febroary 1999}, 157- 164,
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the British and the French and most other European states had become
accustomed te having supranational courts make judgments on human
rights in both the Council of Europe and the European Union., French
policy in particular had undergone a considerable change. Like the
USA, France long considered its record on human rights beyond the
need for the type of international review provided by individual petitions
and a supranational regional court. But France — and Turkey — shifted
over time, providing at least a glimmer of hope that eventually US
nationalistn might prove more accommeodating to multilateral human
rights developments,

Be that latter point as it may, European protections of civil and
political rights remained a beacon of rationality and effectiveness in a
rroubled world. The Councit of Europe and the European Union
proved that liberal principles of human rights could indeed be effectively
combined with realist principles of the state system. Of course European
developments transformed the regional state system in important ways,
as states used their sovereignty to restrict their independence of policy
making. Yet states continued to exist in meaningful ways, as did their
views of their national interests. But an international view on protecting
human rights also matered in very important ways, mostly through the
judgments of the supranational courts existing in Strasburg and Lux-
emburg.

In less striking, more diplomatic (as compared with legal) ways the
Organization for Security and Cooperation in Europe marttered re-
garding especially the diplomatic protecton of national minorities. That
NATO should be used to try to protect Albanian Kosovar rights in 1999
was indicative not only of the importance of regional organizations, but
also of the importance of international action for human rights in
Europe. It was not hyperbole to say that commitment to human rights
was the touchstone of being European. Beyond Europe, the human
rights agencies associated with the Organization of American States,
especially the InterAmerican Commission cn Human Righrs, at least
generated some impact sometimes on some issues. While the short-term
view regarding African regional developments for human rights was
even less encouraging, it was at least possible that the Banjul Charter
and the African Commission on Human Rights were laying the founda~
tions for long-term progress, After all, both the European Commission
and Court had mostly undistinguished records during their first decade
of operation, althaugh both operated in an environment more conducive
to real regional protection compared with Africa (and historically the
Western Hemisphere}.

Permeating all these international developments on human rights was
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state foreign policy, as we saw in chapter 6, It is states that take the most
important decisions in most inter-governmental organizations, and it is
states that are the primary targets of lobbying actvities by traditional
advocacy groups, State sovereignty is being transformed by transna-
tional interests and movements, but states and their conceptions of
sovereignty remain an impeortant - indeed essential - aspect of world
affairs at the turn of the century.

Contrary 1o some realist principles, rational srates do not always
adopt similar foreign policies despite their existing in anarchic inter-
national relations. Because of history, culture, ideclogy, and self-image,
some states do strongly identify with international human rights. They
may take different slants and emphases when mcorporating human
rights into their foreign policies. But increasingly many states wish to
stand for something besides independent existence and power. States
certainly have not abandoned self-interest and pursuit of advantage, but
more so than in the past they often seek to combine these traditional
expediential concerns with concern for the human rights of others. The
liberal framework of international relations, embedded in international
law and organization, pushes thern in that direction.

To be sure the result is usually inconsistent foreign policies that fall
short of the goals demanded by rhe human rights advocacy groups. But
in empirical and relative terms, there is now more artention to human
rights in foreign policy than was the case in the League of Nations era,
In a shrinking world, states that profess humane values at home find it
difficult w0 completely ignore guestions of human rights and dignity
beyond their borders, Their self-itnage, their political culture, mandates
that linkage. States that initially seek to bypass issues of individual
human rights, like China and Iran, find themselves drawn into a process
in which they at least endorse, perhaps in initally vague ways, human
tights standards.

Traditional human rights advocacy groups have been active con-
cerning both legislation and implementation of norms, as we traced in
chapter 7. Basing their actions on accurate information, they have
followed a self-defined moral imperative to try to “educate” public
authorities into efevating their concerns for internationally recognized
human rights. Frequently coalescing into movements or networks en-
tailing diverse partners, they have engaged in soft lobbying (viz,,
lobbying that bypasses electoral and financial threar). Mostly relying on
the politics of embarrassment or shaming, they have sought to use
reason and publicity to bring ahout progressive change.

It has usually been difficult to factor out the general but singular
influence of this or that human righis NGO, or even this or that move-
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ment, Nevertheless, given the flood of information they produce and the
persistent dynamism the major groups like Amnesty International
exhibir, it is difficulr to believe that the same evolution concerning
international human rights would have occurred over the past thirty
years without their efforts. In some cases and situations NGO influence
can indeed be documented. It is certainly true that the international
system for provision of emergency relief in armed conflict and complex
emergencies would not be the same without private groups such as the
International Committee of the Red Cross. Likewise, there are nu-
merous groups active for “development,” or social and economic rights,
like Oxfam, Save the Children, etc., and they often provide an important
link berween the donor agencies and the persons who presumably
benefit from “development.”

Increasingly it is necessary to look beyond not only states and their
inter-governmental organizations, but also beyond the private groups
active for human righrs, relief, and developmenr for an understanding of
the fate of human rights in the modern world. We especially need ro
look at transnational corporations, as we did in chapter 8. Given their
enormous and growing power in international economics, and given the
dynamics of capitalism, it is smal wonder that their labor practices have
come under closer scrutiny., It may be states that formally make and
mostly enforce human rights norms. But it is private corporations,
frequently acting under pressure from privare groups and movements,
that can have a great impact on the reality of human rights — especially
in the workplace. Sometimes states are rather like mediators or facil-
itators, channeling concern from private advocacy groups and move-
ments into arrangements that corporagions come to accept.!! Such was
the case with the US government concerning labor standards in the
apparel indusery, and with the German government concerning child
labor in the international rug industry.

One of the more interesting developments concerning international
human rights ar the close of the twentieth century was the linkage
between student activism and labor standards at many universities in the
global north. This merger resulted in growing pressure on particularly
the appare] industry to end the use of not only child labor bur sweat-
shops by their foreign sub-contractors. But progressive developments
were not limited to that cne industry, as corporations selling coffee and
other products felt the need to protect their brand name and bottom line
by opening their foreign facilities to international inspection under

' See further B. Hocking, Catalytic Diplomacy (Leicester; Centre for Diplomaric Swdies,
19963,
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international labor standards. It was not so much muscular international
law and established inter-governmental relations that brought about
new developments. Rather it was a movement made up of consumer
groups, unions, the communications media, and traditional advocacy
groups that brought about codes of conduct with inspections and public
reports.

Still, one should not be pollyannish. Many of the corporations dealing
in extracrion of natural resources had compiled a record guite different
from at least some TNCs in the American-based apparel industry. And
many companies seemed more interested in public relations than in
genuine commirment to either human rights or other means to human

dignity.

Toward the future

The future of international human rights is not easy to predict with any
specificity. One might agree with the statement attributed to the Danish
philosopher Kierkegaard: life is lived forward bur understood backward.
Or one might agree with a statement from Vaclav Havel, first President
of the Czech Republic: “That life is unfathomable is part of its dramatic
beauty and its charm.”1? Nevertheless, one point is clear abour human
rights in international reations. We will not lack for controversy.

Human rights has indeed been institutionalized in international rezla-
tions, but that discourse will remain controversial. This is paradoxical
but rue. Debate is inherent in the concept of human rights. I do not
refer now to the effort by philosophers 1o find an ultimate metaphysical
source of, or justification for, the notion of human rights. Rather I refer
to debares by policy makers and others interested in practical action in
interpersonal relations. There is debate hoth by liberals of various sorts
who believe in the positive contributions of human rights, and by non-
liberals such as realists and Marxists.

Controversies tn fiberalism

Enduring questions
Even for those who believe that international human rights constitute on
balance a good thing, there are no clear and fixed, much less scientific,
answers to a series of questionts. What defines universal human dignity?
What are the proper moral human rights, as means, to that dignity?
Which are truly fundamental, and which are optional? Which are so

12 Vaclav Havel, Sunmmer Meditarions (New York: Vintage, 1993), 102,
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fundamental as to be absolutely non-violable, even in war and other
situations threatening national security or the life of the nation, and thus
constituting part of jus cogens in international law (legal rules from which
no conflicting rules or derogation is permitted)? When moral rights are
translated into legal rights, and when there is conflict among legal rights,
who resolves the conflicts, and on what principle?

Traditional principles

If we focus on particular principles that are said to be human rights
principles in contemporary international law, derived from liberalism,
we still cannot avoid debate. Revisit, if you wiil, the principle discussed
in chapter 2 and codified in Article 1 of the two International Covenants
in the International Bill of Rights: the collective right of the self-
determination of peoples. How do we define a people with such a right -
the Kosovars, the Quebecois, the Basques, the Ibos, the Kurds, the
Slovaks, the Chechens, the Ossetians? Who is authorized to pronounce
on such definitional issues? If we could define such a people, what form
or forms can self-determination take? And why have states in contem-
porary international relations been unable to specify authorirative rules
under this general principle that would prove relevant and helpful to
conflicts over self-determination? Why is the evidence so overwhelming
that most of these disputes are settled by politics, and frequently on the
basis of superior coercive power, rather than on the basis of legal rules
about collective rights?

Even if we take the widely shared principle of freedom from torture,
we cannot avoid controversy. The classic counter-example involves the
hypothetical prisoner who has knowledge of an impending nuclear
attack. Is it moral to observe the no-torture principle if it results in death
or serious injury and sickness to millions? A similar real life dilernma
confronted Israel in the 1990s.1> Various respected human rights advo-
cacy groups, along with the UN Human Rights Committee, concluded
that Israel had engaged in the torture of certain Palestinian detainees, in
the context of repeated terrorist attacks on {sraeli civilians (and in the
context of a host of other debates about who had committed “original
gin” in the targer Arab-Israeli conflict over about a century). Israeli
authorities insisted thar their interrogation methods were absolutely
essential for the security of Isrsel, were carefully specified and super-
vised, had been reviewed by Israeli judicial authorities, and fell shorr of
either mistreatment or torture, In short, Israel argued that its methods

13 Sce furcher the statements by Amnesty International, News Service, 102/09, 25 May
1999,
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were reasonable in conrext for the protection of a democraric society
facing a clear and present danger. The controversy continued.

Even if we take the widely shared principle about a right to religious
freedom, we cannot escape controversy.!* This is so even in countries
that recognize the principle (and thus I exclude for the moment various
controversies about Saudi Arabia and other states that reject the basic
principle). What is a religion? The US government says that scientology
is a religion, whereas the German government says it is a dangerous,
perhaps neo-fascist cult. Do certain Natjve Americans in prison have a
right to use marijuana as part of their arguably religious practices? Is
religious belief a valid basis for refusal to serve in the miklitary? Should
religions freedom be elevated to those basic rights of the first order, as
demanded at one point by the Republican-contrelled Congress in the
1990s, and be made the object of special US concern? Or should
religious freedom be considered one of many rights, and deserving of no
automatic pricrity over other rights — for example, freedom from torture
— in state foreign policy? The [atter was the position of the Chnton
Administration, although as noted it did respond to congressional
pressures by creating a special office in the State Department to deal
with religious freedom.

New claims

Certainly if we observe the demands for acknowledgment of a new, third
generation of human rights in international relations, we cannot escape
the reality of continuing controversy. Should the principle be recognized
of a human right to a safe environment? If so, would the enumeration of
specific rules under this principle provide anything new, as compared
with a repetition of already recognized civil rights about freedom of
information, speech, association, and non-discrimination? On the other
hand, is it not wise to draw further attention to ecological dangers by
recasting norms as human rights norms, even at the price of some
redundancy? Then again, given that many states of the global north
already have extensive legal regulations to protect the environment, why
is it necessary to apply the concept of human rights to environmental,
law? Do we not have a proliferation of human rights claims already? Do
we not need 4 moratorium on new claims about human rights, perhaps
until those rights already recognized can be better enforced?!?

M See further Kevin Boyle and Juliet Sheen, eds., Freedont of Religion and Belisf: A World
Reporr (London: Routledge, 1997).

1% See further W. Paul Gormley, Human Rights and The Emviranment: the Need for
Iiternagional Co-operaon (Leiden: W.W. Sijthoff, 1976); and Human Rights Watch,
Defenduig the Earth: Abuses of Husian Rights and the Environment {(New York: Human
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Process prioviries

As should be clear by now, classical and neo-liberals do not always agree
on how to direct attention w human righes, how much emphasis to give,
and what priorities to establish when desired goals do not mesh easily.
The classical Iiberal places great faith in persistent emphasis on law,
criminal justice, and other punishments for violation of the law. The
neo-liberal argues for many avenues to the advancement of personal
dignity and social justice, of which attention to legal rights, adjudication
and sanctions is only one.

As g neo-liberal, I see no alternative to a case-by-case evaluadon of
when to stress human rights law and adjudication, hard law, that is, and
when to opt for the priority of ether liberal values through diplomacy. I
believe, for example, that it was correct to pursue the Dayton accord in
1995 for increased peace in Bosnia, even if it meant not indicting and
arresting Slobodan Milosevic for his support for and encouragement of
heinous acts, The petsons of that area benefited from increased peace,
decline of atrocities, and the attemnp? to establish liberal democracies in
the region. I believe it was correct to go slow in rhe arrest of indicted
persons in the Balkans, lest the United States and other western states
incur casualties, as in Somalia in 1993, that would have undermined
other needed international invelvement, as in Rwanda in 1994.

I believe it was correct to emphasize truth commissions rather than
criminal proceedings in places like El Salvador and South Africa,
despite the gross violations of human rights under military rule in San
Salvador and under apartheid in Pretoria. Long-term national reconci-
liation and stable liberal democracy may be advancing in those two
couniries, whereas pursuit of criminal justice may have hardened ani-
mosities between the principal communities On the other hand, 1 think
it a good idea to try to hold Auguste Pinochet legally accountable for
crimes against humanity, including torture and disappearances, when he
ruled Chile. His extradition from Britain and prosecution in Spain
would perhaps make other tyrants more cautious about violating human
rights. } believe modern Chilean democracy can withstand the pressures
from Pinochet’s followers that his arrest has produced thus far.

Given the Chinese elite’s preoccupation with national stability, in the
light of their turbulent national history and the closely watched disin-
tegration of the Sovier Union during Gorbachev’s political reforms, T

Rights Watch, 1992}, But see Philip Alston, who opposes the development of most new
categories of human cights when the older categories are not well enforced, in
“Conjuring Up New Human Rights: A Proposal for Quality Control,” American Journal
of hiternational Laze, 78, 3 (July 1984}, 607-621.
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believe it is correct to take a long-term, diplomatic approach to the
marter of improvement of human rights in China, T believe we should
use the international law of hurnan rights as a guide for diplomacy and a
goal for China’s evolution. But in the absence of another massacre as in
Tiananmen Square in 1989, or some comparable gross violation of
hurnan rights, [ believe that constructive engagement is the right general
orientation.

None of these policy positions is offered as doctrinal truth. Many of
themn depend on the evelution of future,events which are unknowable.
All are offered as examples of policy choices that the typical neo-liberal
might make, thar are based on liberal commitment to the welfare of
individuals over time regardless of nationality or gender or other distin-
guishing feature, and that sometimes avoid an emphasis on criminal
justice and other forms of punishment in the immediate furure.

The neo-liberat approach allows for a great deal of flexibility and
guarantees & certain amount of inconsistency. The neo-liberal may
support criminal justice for human rights violations in one stmation,
e.g., Spain regarding Chile, but not in another, e.g.,, Cambodia re-
garding the Khmer Rouge, The neg-liberal might well regard major
sanctions as mostly inadvisable for Chinese violations of human rights,
but find them useful in dealing with Iraq, or Afghanistan, or Burma, or
Yugoslavia — or maybe not.

What we are certainly going to continue to see, even among liberals, is
considerable debate about policy choice.

Feminist perspectives
Even the most radical feminists do not reject the inrernational law of
human rights, in the last analysis,’ and thus I list feminist perspectives
as part of liberalism despite great variety among ferninist publicists,
Much of the feminist critique of extant human rights actally turns out
to be gendered liberalism or nec-liberalism.}”

18 Eva Brems, “Fnemies or Allies? Ferninism and Cultural Relatvism as Dissident Voices
in the Human Rights Discourse,” Fluman Rights Quarterfy, 19, | {February 1997),
140-141,

7 {t can be noted in passing that one strand of femninism reflects a “post-medern™ or
“eritical” or “essentialist” approach in thar it argues that unless one is female, one
cannot understand fomale human dignity and the rights (and pechaps other insdm-
tions) needed to protect it. Male observers and scholars, as well as policy makers, are
simply incapable of comprehending either the problem or its sohution. T myself would
not consider dus approach part of the Iiberai tradidon, for liberalism stresses 2 common
rationality and scientific method available te all without regard to gender. See further
Christine Sylvester, “The Contributions of Feminist Theory to Internationzl Rela-
tions,” in Steve Smith, Ken Booth and Marysia Zalewsld, eds., Fremanonal Theory
Posttivism and Byyond (Cambridge: Cambridge University Press, 1996), 254-278.
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The traditional feminist critique of human righrs centers on the
argument that those norms, being produced in a male-dominated
legislative process, focus on the public rather than private domain.’®
The public arena is the man’s world, while women have been confined
to the home as sexual object, mother, unpaid domestic worker, etc.
Thus it is said that international human rights fail to deal adequately
with domestic abuse and cppression of women. International humsan
rights have supposedly been gendered to the detriment of women,
despite an active role for some women in the drafting of the Universal
Declaration of Human Rights (as noted in chapter 3).

One feminist critique attacks one half of the Internatonal Bill of
Rights as it exists today, preferring to emphasize supposedly feminist
values like caring and responsibility.!® Here the argument is that a
rights-based approach can only lead to negative rights of the civil and
political variety. If one wishes to move beyond them to adequate food,
clothing, shelter, and health care, one needs a feminist ethics of care
that stresses notv rights but the morality of attentiveness, trust, and
respect.

Parss of international human righrs law are being revised to respond
to the first critique. International and more specifically comparative
refugee law now stipulates that private abuse can constitute persecution
and that women can constitute a social group subject to persecution.
Thus a woman, crossing an international border to flee such behavior as
female genital mutilation, or a well-founded fear of such behavior,
particularly when the home povernment does not exercise proper
protection, is to be provided asylum and is not to be returned to such a
situation. Canada and the United States have led the way in reading this
new interpretation into refugee law, acting under advisory guidelines
establishing by the Office of the UN High Commissioner for Refu-
gees.?®

As for the second critique, it should be repeated that the discourse on
human rights does not capture the totality of ethics pertaining to

1% Sew further, from a growing literature, Rehecca J. Cook, ed., Human Rights of Women:
National and Intermaonal Perspeeives (Philadelphia: University of Pennsylvania Press,
1994}, See the exrensive literature cited regarding women's rights on the Internet at
worw. law-lib.utoronto.ca/diana. See further the extensive citations to women’s issugs in
internationat relations at www.umn.edwhumansts/links/women/htmt.

" Fiona Rebinson, “The Limits of 2 Rights Based Approach 1o International Ethics,” in
Tony Evans, ed., Human Rights Fifty Years On: A Reappraisal (Manchester: Manchester
University Press, 1998), 58-76,

2% In general see Stephen H. Legomsky, brumigration and Refugee Law and Policy, 2nd edn
(Wew York: The Foundation Press, 1997), See also Connie M. Ercson, “In Re
Kasinga: An Expansion of the Grounds for Asylum for Women," Houston Foreanal of
Iremanonal Law, 20, 3 (1998), 671-694.
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interpersonal relations. No doubr an ethics of care and responsibility has
its place. Whether such an ethics In international relations is particularly
feminine, and whether it can be specified and encouraged to better
effect than the human rights discourse, are interesting questions. It is by
no means certain that a rights approach must be limited to negative
rights, and cannot adequately lead to minimal floors for nutrition,
clothing, shelter, and health care.®

The second feminist critique overlaps with parts of the neo-liberal
argumnent in arguing the merits of af least supplementing legal rights
with action not based on rights but still oriented to the welfare of
individueals. Once again we find that much of the feminist critique of
human rights reflects some form of liberalism, mostly gendered neo-
liberalism. QOne needs the concept of human rights, if perhaps revised to
take further account of special problems of dignity and justce that
pertain to women, but one may also need te go beyond rights to exira-
legal or a-legal programs that do not center on adjudication.

Conroverstes beyond liberalism

When considering the futere of human rights, I have rried to indicate
the tip of the iceberg of controversy even when one accepts the concept
of human rights as a beneficial part of international relations. But there
is controversy of a different order, based on a more profound critique of
human rights as that notion has evolved in international relations. This
second type of controversy, which takes different forms or schools of
thought, is based on the shared view rhat individual human rights based
on liberal philosophy is misguided as a means to human dignity. The
dominant critique, at least for western liberals, has been by realisis. But
we should also note, at least in passing, the views of Marxists.??

21 Paul Hunt, Reclainnng Social Rights; International and Comparative Perspectives (Alder-
shot: Darmmoudh, 199046).

Tt should be stressed that there are numercus approaches o understanding inter-
naticnal relations, and the place of human rights therein, A short introductory overview
such as this one cannot be expected 10 be comprehensive. See further Scont Burchill
and Andrew Linklater, eds., Theories of International Relations (New York: St. Martin's
Press, 1996). As noted in chapter 1, Michae] Doyle has shown that one can gain many
insights by concentrating on liberalism, realism, and Marxism/socialism, The present
book follows that approach. Some authers stress not liberalism versus realism but
liberalism versus communitarianism - the idea that the community, not the individual,
is the proper dominant concern. All liberal orders have to deal with individual righta
and autonomy versus the rights and aceds of the larger community. We have covered
part of this controversy when discussing “Asian values.”

2
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Realisim

Realism in its various versions has historically captured some prevalent
features of rraditional international refations. Its strong point has been
its emphasis on collective egoism, as numerous political leaders,
claiming to speak for a nation, have indeed acted frequently on the basis
of narrow self-interest. It has also been gecurare in emphasizing calcula-
tions of power and balance — or more precisely distribution — of power,
however elusive the objective perception of power and its distribution
might prove. Such calculations have indeed been a prevalent fearure of
international relations. In being state-centric, reatism captures much of
the real strength of nationalism and narional identity.

The central weakness of realisim has always been its inability to specify
what comprises the objective national interest, and therefore its inability
to say what is the rational pursuit of that interest based on power
calculations. Realism assumes the permanence of a cerfain nineteenth-
century view of international refations in which the dominant principles
are state sovereignty understood to mean independence, non-inter-
vention in the domestic affairs of states, and the inevirability of intersrate
power struggles cumulating in war.

Realism discounts the possibility that states would see their real
security and other national interests advanced by Josing considerable
independence - e.g., by joining supranaronal organizations. Realism
discounts the possibility of the rise of important transnational interests
so that the distinction between domestic structure and issues and
international relations loses its meaning. Realism discounts the possi-
bility of a decline if not elimination of hegemonic global war among the
great powers, and thus does not contemplate the irrationality of saving
one’s major preoccupations for a war that will not occur — perhaps at all
and certainly without great frequency.

Realism discounts the emergence of values such as rezl commitment
to universal human rights and instead posits, in the face of considerable
contradictory evidence, that states will always prefer separateness and
independent policy making over advancement of human rights (or for
that matter quest for grearer wealth through trade or for better epviron-
mental protection). Realists are prepared to look away when gross
violations of human rights are committed inside states; morality and
state obligation tend to stop at national frontiers - and anyway the game
of correction is not worth the candle. To realists, international liber-
alism, and the international human rights ro which it gives rise, is a
utopian snare left over from the Buropean enlightenment with its
excessive belief in human rationality, common standards, and capacity
for progress.
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In sitnations nor characterized by fear, suspicion, and the classic
security dilemma, however, realism misses much of the real stuff of
international politics. Where states and governmenis do not perceive
threats to the life of the nation as they have known it, they behave in
ways that realism cannot anticipate or explain. Realism is largely
irrelevant to international integration in Europe through the Council of
Europe and European Union. Realism has no explanation for NATO's
unified commitment to a democratic Europe, and hence to its inter-
vention in Federal Yugoslavia ro protect Kosovars, save for the argument
that the entire policy of intervention is irrational. Realism cannot
explain international human rights developments over the past fifty
years, except 1o suggest that most of the srates of the world have been
either hypocritical or sentimental in approving human rights norms and
creating extensive diplomatic machinery for their supervision. Realists
like Kissinger were out of touch with important developments in
international relations when he opposed the human rights and humani-
tarian aspects of the 1975 Helsinki Accord, and when he came to accept
those principles only as a useful bargaining tool with, and weapon
against, the European communists. Even then, he was more comforrable
with rraditional security matters as Memernich and other nineteenth
century diplomats would have understoad them.

In seme types of internatonal politics realists are relevant, but in
other types they are anachronistic.?? Some states will pursue human
rights abroad only when such action can be made to fit with traditional
national interests, But some states in some situations will pursue human
rights through international action even at the expense of certain tradi-
tional interests, such as independence in policy making, or even — rarely
— blood and treasure (as in Kosovo), Realists do not understand that
some states, like some natural persons, wish to stand for something
besides independent power, obtained and used in other than a machia-
vellian process.

Marxists
The Marxist critique of international human rights merits a separate
book. But it is accurate to say here, atbeit briefly, that Marxists consider
individual legal rights a sham in the context of economic forces and
structures that prevent the effective exercise of human rights. Legal
human rights on paper are supposedly negated by exploitative capitalism
that leads to the accumulation of profit rather than the betterment of

2} Se¢ further Robere O. Keohane and Joseph H. Nye, Power and Drerdependence: Wald
Politics in Transinon {Boston: Litete, Brown, 1977). In their view, realism is not very
relevant 1o that type of international relations cailed complex interdependence.
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human beings. When large parts of the world manifest persons earning
less than one dollar per day, extensive human rights in legal form are
mezaningless. In this view international human rights have been used
more since 1945 to legitimate internarional capitalism than to protect
human beings from predatory capitalistic states and corporations.??

There is some overlap between Marxists and neo-liberals. Both would
agree that the international financial institutions such as the World Bank
and the International Monetary Fund need to consider further the
human hardship caused by their structural adjustment programs. Both
argue the futility of seeing and dealing with human rights apart from
their socio-economic context. Neo-liberals differ from Marxists in
believing that regulated capitalism, and its primary global agent the
wansnational corporation, can be a force for progress and is not
irredeemably exploitative. Neo-liberals also differ from Marxists in
seeing in western history an effort to combine political freedom,
economic freedom, and checks on gross abuses of human dignity, and
not a record of unrelenting exploitation.

In summary of these two illiberal critiques, one can say that realism has
been the most important historically. Realism has been the dominant
prism in the powerful western world for understanding international
relations. It has argued that national liberals, if rational, would not be
liberal i anarchical international relations, or if they understood the evil
“mature of man.” Nowhere has the practice of Marxism led to an
attractive model of human development entailing an acceptable degree
of personal freedom.?® Marxism, perhaps in the form of democratic
socialism, however, would seem to have continuing relevance by re-
minding us of the exploitative tendencies of unregulated capitalism, and
of the weakness of legal rights when divorced from certain social and
economic facts — e.g., minimal achievements in education and income.
In the final analysis even most of the critics of what I have termed
classical political liberalism at the close of the twentieth century do not
reject entirely the concept of universal human rights. They argue for its
validity, but stress various cautions, reforms, and refinements. Even
Kissinger and most other realists tolerate international humarn rights,
although they do not give them high priority and they are unwilling to
greatly complicate traditional diplomacy with much attention to them.
Fukuyama may yet be proved correct, however, in that no theory save

2% See, for example, Norman Lewis, “Human Rights, Law, and Democracy in an Unfree
World,” in Evans, ed., Hwunan Righis Fifey Years On, 77-104.

2% See further Zbigniew Brzezinski, The Grand Fatlure: The Birth and Death of Communism
ut the Twentieth Century (New York: Scribner, 1989).
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some type of liberalism offers much prospect of a bewer world in the
twenty-first century.

Final thoughts

In the early 1980s the conclusion to one overview of human rights in
international relations started wirth a discussion of Stalinism in the
Soviet Union and finished with a discussion of apartheid in South
Africa.?® In the late 1990s neither the Soviet Union nor legally segre-
gated South Africa existed. Things do change, and sometmes in
progressive fashion.?” That is one reason for a guarded optimism about
the future of human rights.

Both European Stalinism and white racism in southern Africa are
spent forces. Each vielded to persistent criticisen over many decades.
Along the way elites in Moscow and Pretoria were staunchly commirtted
to gross violattons of human rights, albeit rationalized in the name of
some “higher good.” In the case of communism it was the quest for a
future utopia. In the case of apartheid it was betterment through
separate development. Prospects for radical change often seemed bieak.
And yer a historical perspective shows a certain progress.

But in areas of both former European communism and former white
racism in southern Africa, violations of human rights remain. Far too
many in both areas lack adequate food, clothing, shelter, and health care
mandated by internationally recegnized human rights. Corrupt judges
and police officers make a mockery of many civil rights, as does rampant
crime - much of it organized rransnationaily. In some areas the right to
political participation is not secure. Nor are minorities.

And so the guest for better protection of individual and collective
human rights continues. All human rights victories are partial, since the
perfectly rights-protective society has yet to appear. The end of
Stalinism in the Czech Republic seems to have done little to change
discrimination against the Roma in that country. Some human rights
victories are pyrrhic, since the ancien régime can look relatively good in
historical perspective. Tito’s Yugoslavia did not implement anything
close to the full range of internatonally recognized civil and political
rights. Bur it did not engage in mass murder, mass misery, ethuic
cleansing, and systemaric rape as a weapon of war. These things did
appear, however, in both Bosnia and Kosovo in the 1990s.

¥ David P. Forsythe, Himan Rights and World Pofirics (Lincoln: University of Nehraska

Press, 1983), ch, 6.
27 See further especially Paul Gordon Lauren, The Fuvolurion of Intarnational Hwman

Righes: [isions Seen (Philadelphia: University of Pennsylvania Press, 1998),
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The various levels of action for human rights — whether global,
regional, national, or sub-national — were not likely to wither away
because of lack of human rights violations with which to deal. Pursuing
liberalism in a realist world is no simple task.

Discussion questions

¢ Do the past fifty years show that serious concern for personal rights
can indeed improve the human condition in the state system of
internarional relations?

a If one compares the Congo during King Leopold’s time with the
Demaocratic Congo (formerly Zaire) today, has anything changed
about the hwunan condition?

¢ When is it appropriate, if ever, to grant immunity for past viclations
of human rights, and otherwise to avoid legal proceedings about
human rights violattons, for rthe sake of improving the human
conditdon?

s  Are the demands for a third-generation of human rights to peace,
development, and a healthy environment welt considered?

e Do internationally recognized human rights require radical change
80 as to properly protect women’s dignity?

¢ Even after the political demise of European Marxism, are Marxists
correct that capitalism and the transnational corporation are inher-
ently exploitative of labor? What social values can markets advance
(e.g., efficiency?), and whart social values can they not advance (e.g.,

equity?)?
¢ Should one be optimistic or pessimistic about the future of human
rights in international relations?
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lack of human rights in Central Africa when the Congo was the personal
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GROUP RIGHTS AND ETHNICITY

THOMAS W. POGGE *

a political philosophy, the topic of group rights raises moral
guestions of the form: May/should a just society grant legal group
right(s) R to group(s) G on moral ground(s) M?I address only
nee- aspect of this complex: Should ethnic groups, as such, be
red in the distribution of legal group rights? My negative
aeor exemplifies the broader view that different types of groups
houtd be considered together and on a par. Here “group” stands
any set of persons who are identified with this set: viewed as
belonging together. And the relevant types of groups are, in the
firsi instance, ethnic, religious, linguistic, and lifestyle groups.! My
in thesis is then that, in deciding what group rights we, as a
society, may or should grant to various groups, we ought not to
groups of one type, as such, over groups of another.

This principle is the generalized analogue to one now widely
accepted, namely the principle that we ought not to favor some
eligious {or ethnic, or lifestyle) groups over others. This latter
paineiple does not preclude us from treating groups of the same
ype differentiaily, from conceding more extensive group rights to
the Amish than to the Anglicans, for example. But such special
reatment must not be based on the mere fact that they are the
Amish. It must be based on relevant differences, on grounds that
ring out that, though they are treated differenily, these groups
i their members are nonetheless (reated with equal respect
and concern. In the example at hand, one might say, for instance,
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, and social institutions. It does not demand that all persons
| groups should be equally important to me, that I should value
them equally. It demands only that, in the political demain, [
tid recognize them as of equal intrinsic importance or value,
laving an equal claim to respect and support from society a
ge. It ihereby opposes high chauvinism, which holds some
3) of groups to be more valuable than others, just as it
os¢s low chauvinism, which holds some ethnic (or religious or
uage or lifestyle) group(s) to be more valugble than others.
either case, discounting the value of groups is tantamount to
ounting the value and equality of their members and is there-
are unacceptable in a just society.
High chauvinism is sometimes explicit, even entrenched in the
“ay when only religious objectors may apply for exemption
wilitary service, when religious groups are favored by the tax
, or when only ethnic groups are deemed eligible for limited
&df&nﬁc.‘”' More often, however, it takes a different form: Authors
public figures consider groups of a particular type and make
eping claims in behalf of such groups without considering
her what they claim can reasonably be granted to relevantly
milar groups of other types as well.? In this case, there is no
wilicit claim that (identifications with) groups of the chasen type
more valuable than others—only a supgestion to this effect. I
ant to challenge this trend as well: We should not conduct
rate debates about the rights of groups of different types but
consider the various types of groups together, aiming for
n standards by which to assess the validity of their claims.
y through a unified account of groups and group rights within
st society can we live up to our democratic ideals by explaining
citizens how our institutions and laws are treating them as
, irrespective, in particular, of (the type of) their identifica-
and affiliavions. Such an account will attach no importance
whether a group is of this or that type. It will instead give
t to other factors, such as: how deep and structuring a role
affiliated or identified with this group plays in the lives of
members, what status the group has within the wider society
., whether it is strong or weak, revered or despised), and, to
ome extent, what its history has been (e.g., what its members
were led to rely upon regarding the group’s future rights).

that the Amish religion is much smaller and more remote
the American mainstream (hence stands in greater need of
cial protections) and also tends to play a much deeper role in
lives of its adherents. My principle is proposed in the same g
It precludes differential treatment of types of groups, not di
tial treatment of groups of different types. This means that difier
ential treatment of groups must never be based on their di
ence in type.

We might confront ethnic or religious chauvinism with a
sion of the Golden Rule: Base any claims you make for your
ethnic (religious) group on principles that you would be pre,
to extend to any other ethnic (religious) group. I suppor
generalized Golden Rule: Base any claims you make for smme
group(s) on principles by which you would be prepared to ju
the claims of any other group as well. Here is one neat way
“enforce” this rule: Whenever someone claims group rights
some group, or for groups of some type, we take her o hald
these rights should be granted to any other cluimant group
well. If she believes that the rights should be extended ony
some or to none of these other groups, then the burden is on.
to show that the groups she proposes to exclude are dissinsibr
to hers in a way that renders them ineligible for the righm
question,

One reason for an evenhanded treatment of groups of di
ent types is that the distinctions between types of cultural gru*
cannot, in the end, be given the clarity and sharpness they wo
need to support significant normative political differentiati
While the classification of many groups is straightforward, o
involve overwhelming empirical complexities. In the case of;
North American Jews, for instance, ethnic, religious, linguisty,
and lifestyle elements are all intertwined and, moreover,
relative importance in the mix has changed significanty «
time and also varies widely from one Jew to the next. How can
let the group rights of Jews depend on their unavoidably ach
classification?

A stronger reason for evenhandedness derives from the i
of treating all citizens as equals, regardless of their identificati
and affiliations. This ideal claims authority not in our private I
but only where we, as citizens, participate in the design of poli
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As these examples show, the factors that should be given weight
cut across the {vagne) divisions between types of groups. So
unified account [ envision—once the relevant factors have
fully identified, specified, and brought to bear—will not a
oppose high chauvinizm but will aiso aveid reaching high cham
ist conclusions by another route: It will not yield the result d
groups of some type(s), though of no greater intrinsic valig
should nevertheless be favored over the rest. We may find,
course, that in our world ethnic groups have more frequenty
than others the special characteristics that strengthen their cl
to legal group rights. We may also find societies in which o
ethnic groups {though hardly all of them) qualify for a particniz
legal group right. But such rough and contingent correlatia
would not show that the account favors ethnic groups as such
let alone that it favors them (in an ethnic high chauvinist way).
being of greater intrinsic value.*

While the dangers of religious high chauvinism are receding
North America, those of ethnic high chauvinism seem 10 be:
ascendancy, as ethnicity is acquiring a certain moral prestige &
mystique. By seeking to undermine this prestige, T am not oppie
ing group rights for ethnic groups. 1 believe that rather extens
group rights can be based on the classic individual g
freedom of association and full political participation, and
classic liberal concerns for equal protection and for fair adj
ments to legal change. Being rather liberal about group righs
general, I can concede to the proponents of ethnic group i
much of what they want—though T would concede analogow
- rights to many other claimant groups. What [ wish for, then,
certain cultural pluralism (or multicultsralism, if you like) whi
understands “cultural” very broadly as covering, equally, the w}ml:
range of citizens’ affiliations and identifications. But my mze
concern here is to argue not for the extensiveness of group nﬁ
but for their fair distribution among groups of different types
want to challenge the ethnic high chauvinists and their polirica
allies to overcome by argument the straightforward nullh
esls;

(NO) It is irrelevant to the moral assessment of 2 claim to legl
group rights whether the group for which the rights are claimed
is or is not (part of} an ethnic group.

I. SoMmE CLAarIFICATIONS CONCERNING LEGAL
GRoUP RIGHTS

with a distinction between active and passive nights. An
e right is a right to do something if one so chooses; it is
ted when its possessor, while trying 1o exercise it, is prevented
 doing so in certain specified ways. A passive right is a right
10 have certain things done to oneself; it can be violated even
2 its possessor is not doing or trying to do anything.
This distinction can be complicated. Some standard rights con-
active and passive components. The right to vote, for in-
, contains the passive right that elections be held, as well as
active right that one's attempt to vote at an appropriate place
g the scheduled time be successful. Also, some standard
s can be construed as active or passive. A right to some
nefil, construed actively, is violated only when an eligible per
attempt to take the benefit in the appropriate way is improp-
blocked. Construed passively, it is violated when an eligible
1 is not given or offered the benefit even though this person
s made no effort to obtain it.
he expression “group rights,” which I have thus far used in a
« and crude sense, may cover at least three different kinds of
 righus:
Group rights proper, or simply (henceforth) group rights:
wse are rights that a group has as a group (and, if active,
ises as a group through its group-specific decision mecha-
nism) —for example, Oregoneans may have an active right, col-
ely, to delegate two appropriate persons to the U.S. Senate
passive right to be consulted before construction of a nuclear
pawer plant on Oregon soil.
2. Group-specific rights: These are rights had only by members
certain group rather than by all—for example, Oregoneans
not all others) have the active right to vote in Oregon elec-
s, Sikhs (but not all others) have the active right to ride a bike
withone a helmet, blacks (but not all others) have the active right
‘receive favorable consideration in university admissions, and
those neither officially accused nor convicted of a crime (but not
| others) have the passive right not to be imprisoned.
‘3, Group-statistical rights: These are rights that protect or en-
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hance the aggregate status of the members of a group—for exas
ple, blacks may have the passive right that no more than:
percent of any age cohort be conscripted or the active right
have 80 percent of their credit applications approved. Mz
group-statistical rights protect or enhance the representation
the group in certain segmenis of the population-—as when some
parliamentary seats are set aside for members of a national mis
ity, or when 2 certain minimum representation is guaranteed
persons of a certain color or gender in university admissions,
ot int the awarding of government contracts. Such rights, oo,
be active or passive: In the first case, the right is violated
when group members seeking entry do not get entry on fa
terms; in the second case, it can be violated even when inspl
ciently many group members are motivated to seek entry in
first place. Rights of this third kind are funny rights: Not
the rights of groups, because it is individuals who take sole
sion of the objects of the right (seats in parliament, uni
educations). And not really individual rights either, because
individual is entitled to anything (so long as the objects of
right go to sufficiently many of her fellow group members).

Rights of ail three kinds may also be defined in relative tems
that is, in relation to other groups: The people of Oregon =
have a group right to send as many delegates to the Senate as)
people of any other state. Sikhs may have a group-specific
that their donations to their religious organizations receive
same tax treatment as donations by Christians to Christizs
churches. And blacks may have a group-statistical right that
correcting for income, perhaps—the rejection rate for th
credit applications to any bank should not run more than:
percent above that for its entire applicant pool.

I shall concentrate my normative discussion on group
and group-specific rights because this is the damain in which
expect my position to be most controversial. At least in our p
of the world, it is rarely argued that ethnic groups should:
favored over nonethnic groups in the granting of group-stasisties
rights. In the United States, for example, affirmative action
grams have targeted women and the disabled, along with Africes
Americans, Hispanics, and Native Americans.®

In thinking normatively about group(-specific) rights

uld appreciate that such rights are at the very heart of our
iernational order. This order assigns two group rights to the
itizenty of each state: the right collectively to owm and control a
ermin delimited territory (with its resources, airspace, etc.) and
e right collectively to determine how the interactions among
persons living on this territory will be structured (through a
hared political system, laws, economic institutions, and so on}.”
These group rights ordinarily involve group-specific rights such as
tight of adult U.S. citizens (not convicted of a felony) to
ficipate in the U.S. political process. The eligibility critena for
these group-specific rights are sometimes {though rarely) defined
ethnic terms—or rather: in terms of descent (Zex sangusnis) —
when ethnic Germans from Russia who speak no German are
bgible 10 become citizens of Germany while ethnic Turks who
ive lived there all their lives are not.
hough the question of whether and how these two group
and the associated group-specific rights, can be justified is
ti1e utmost importance, I here discuss legal group(-specific)
s within one state. To simplify, I also stipulate away the exis-
ree of noncitizens on the state's territory. So we begin with the
case of a state that exists on a determinate territory and
in which all persons are full citizens. And we ask what legal
onp (-specific) rights are morally required, optional, or imper-
ible in various sorts of circumstances. In thus asking whart
of these kinds may or should be granted, we leave aside the
further important question how and by whom the various deci-
na about granting and rescinding such rights are to be made.
now, we worry only about the correctness of such decisions.

. SoME CLARIFICATIONS CONCERNING ETHNICITY

onstitite an ethnic group, a set of persons must satisfy three
oaditions: commonality of descent, commenality of continuous
‘wtmre, and closure. The members of the set must understand
themselves as descendants of mermbers of an historical society (in
broad sense. including tribes, principalities and the like, as well
systems of interacting tribes or principalities).® They must share
common culture, or partial culture, which they take to be con-
mected, through a continuwous history, with the culture of their
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limle promise in it, because, in problematic cases, these per-
sons are often themselves conflicted (e.g., about whether they are
pnmarily Asian or primarily Japanese American) and, if some are
lear, others of the same group are clear the other way.

One would also need to specify how deep and important the
smmonalities must be felt to be, Do Arab Americans share
emongh in commen to constitute an ethnic group? When did
0 Americans or German Americans lose this status? And how
h must one have in common with the coré members of an
i group to belong te this group? How important is it for
ng as a Navajo, for example, what fraction of one’s ances-
is Navajo, whether one checks off the “Native American” cate-
on affirmative action questionaires, how much one knows
nt Navajo history, culture, and affairs, how one is regarded by
er Navajos {and how good (heir Navajo credentials are)?
tipulative definitions have their uses, of course, but when they
imported into politics and the law, when tangible advantages
disadvantages are made to depend on them, the arbitrary
diseriminations they involve are bound to lead to resentment.
oreover, the more legal and political significance we attach to
ther some group is or is not an ethnic group, and to whether
¢ person does or does not belong to such a group, the greater
e danger that persons’ professed identifications will be, and
uspected of being, guided by self-interest——a further source
‘resentment and discord.

Let me forestall another sort of lexislative maneuver which
solves not 2 sharpening but a revision of ordinary meanings. If
teligious groups are defined as all those groups that share deeply
conscientiously held commitments, then it does indeed seem
plansible that they should be favored over other groups in regard
say, eligibility for conscientious objector status, And if ethnic
aups are defined as all disadvantaged minorities, then they and
dy they should perhaps be granted certain compensatory group
sats. These “definitions” may be too bizarre to be taken seri-
sty. But the point is nevertheless worth making in preparation
section V, where I discuss the objections that ethnic groups
Skonld be favored over others, because only they involve an inher-
J cultural identity, and that ethnic groups should be disfavored,
eeause only they inveolve unacquirable membership. In re-

ancestors {however different from the latter it may have be
in the process). And the group must contain all, or nearly all,
the persons who, within the relevant state, are taken to share:
descent and culture definitive of the group.? :

The first condition is necessary to distinguish ethnic grg
from mainly religious and from mainly linguistic groups, such
the Mormons or Hispanics. The second is necessary to distin
ethnic from mainly racial groups, such as African Americang
U.S. residents of Hungarian descent. And the third 1s necessary
distinguish ethnic groups from subgroups, such as the Orga :
tion of Chinese American Women (which excludes men :
children, and contains only a fraction even of all Chinese Amen:
can women). _

This definition clearly includes various national majo :
(such as the English in Britain and the Han in China) and min_mar
ties (such as the Québecois, the Welsh, and the Italo-Swiss). Eﬁt
is also quite vague in two respects: vague about which gr
should count as ethnic groups and vague also about which
sons should count as members of such a group. This vaguenes
should arouse suspicion, because, as I have said, it helps
argument insofar as we have reasons against attaching normaie
political significance to a fuzzy term. My defense is tha th
vagueness is not of my own making, that the term has no ms
precise meaning in either common or academic English,
that any attempt to legislate greater precision would, withos
compelling need, end up drawing arbitrary boundaries withi
dense and multidimensional continuum.

To eliminate vagueness, one would need to specify how brost
or narrow the commonalities required by the first two conditi
must be and also how far they must extend backwards in time
Depending on how we fine-tune these parameters, we mighi
ther view Native Americans, Asian Americans, and perhaps evet
Hispanics and African Americans, as ethnic groups or regard
first three as containing several ethnic groups (including Na
and Sioux, Chinese Americans and Korean Americans, Mexica
Americans and Puerto Ricans). One may think that progress &
be made here by examining how the members of candidate ethair
groups identify themselves, how they think, feel, and behave!
respect to their purported ethnicity. I endorse this strategy. But
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sponding to these objections, I will take them to invoke not {fa
fetched) definitions but empirical generalizations subject to
buttal, I will assume throughout that my definition, rough
vague as it is, limits how the expression ethnic group may be

social context that shapes their lives. This value is far better
promoted when we all have rather more influence upon the sociat
tin our own locale than if we all had rather little influence
ually spread throughout the country (so that every mayor, say,
wmld be chosen by the entire citizenry). This thought supports
ntralization in the making of political decisions that can vary
beally {about local officials, schools, public transportation, city
, Zoning, parking, and so on).
hen we ask, as the title of this volume suggests, how the legal
e of group rights may or should accommodate the concerns
nic groups within an ethnically heterogeneous society, the
pation therefore cannot be whether we should depart from our
imary practice of recognizing only equal rights of individuals
ranting group(-specific) rights 1o ethnic groups and their
bers, There is no such ordinary practice. Group rights and
fuprspecific rights are staples of standard Western liberal
thought.
The debate about group rights and ethnicity must then be
mt whether ethnic groups and their members should be fa-
ed in the shaping and/or distribution of group(-specific)
ghis. 1 will answer this question in two parts, arguing, in the
mainder of this section, that the standard justifications for con-
veptional group(-specific} rights do not support favoring ethnic
oups over groups of other types, and then, in the next section,
it other ways of justifying group (-specificj rights, which appeal
special circumstances, do not support favoring ethnic groups

ITI. Ipgar THEORY: CONVENTIONAL GROUP
(-SprciFIC) RicHTS

It is oceasionally held to be impossible, or very difficult, to ”
room” for group rights within the context of our standard Wester
or liberal values, centering around the ideal of a demo
society of free and equal citizens. But this is false, as each of
following two considerations will show.

First, our Western societies are very strongly commimned
freedom of association and freedom of contract. This co
ment requires and justifies legal group rights, such as the d
of the set of owners of a corporation, the rights of the s
members of a political party or club, and so forth. Marriage,
involves various group rights (the two spouses have an active
to make varicus decisions together about their asseis and
upbringing of their children) and groupspecific rights (eacl
the two spouses, but no one else, is entitled to spend from
family finances, to incur liabilities for both, and officially to r
sent the interesis of their children).

Second, every democratic society assigns to the group of
active citizens {excluding children and also, perhaps, felons
the insane) groupspecific rights to political participation.
citizens (but not all others) may run for various political o
and may also participate in the exercise of their group right
determine the national government through nationwide
tions, Moreover, every democratic society contains political s
units {provinces or states, counties, municipalities, voting dis
etc.) in which significant local decisions are made by a bo
local electorate and its representatives. Such decentralized
cal decision making involves additional group rights (e.g., o
people of Oregon} and group-specific rights (e.g., of those
ble to vote in Oregon). These additional group(-specific} ri
also have a clearcut democratic rationale: The point of dems
cratic procedures is to enable persons to participate in sha

Should ethnic groups and their members enjoy a more exten-
e freedom of association (so that associations they form would
ve more extensive group rights, say, than other associations) or
ould their interests receive special consideration in the shaping
electoral districts and political subunits? The next two subsec-
ns will explore the contention that ethnic groups and their
mbers should be so favored over groups of other types in
togard to group rights connected with freedom of association
11) and/or full political participation (IIL.2). The contention
ihat whether these conventional group rights ought to be
mted or not will sometimes depend on whether the group
nanding them is (part of) an ethnic group or (part of) some
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Only members of the ethnic group would be eligible for these
group-specific rights—though only those participating in the eth-
me agsociation would actually have them.

Four interdependent questions arise about the scope of this
freedom to form ethnic associations: What sorts of associations
a2y he formed in a way that ties them exclusively to a particuiar
ethnic group? What constrainis may, and should, society placc on
heir internal structure and content (i.e., the curriculum, in the
eawe of schools and universities, or the treaunent methods, in the
ase of hospitals)?'? How exclusive should ethnic associations be
aowed to be—how free should they be not 1o employ, offer their
sefvices to, and/or do business with, citizens outside their own
thnic group? And what special benefits and burdens may or
should society assign to ethnic associations-—may or should eth-
private schools, for instance, be tax exempt or be entitled to
& suuie public support (per pupil, say) as public schools receive?
arder o answer these guestions, one may have to ask, on the
next higher ievel, how deep a role their ethnic affiliation plays in
i lives of those who would participate in the relevant associa-
tions and how important the group(-specific) rights they claim
re for their prospects of leading lives that they can appreeciate as
weessful and worthwhile. One may further have to ask whether
e ethnic group in question is strong {numerous, wealthy, well
wganized) or weak, in absolute terms and also relative to other
foups with whom it competes or whose members would be espe-
ally affected by being excluded: What costs would the rights they
, and the causes they pursue, impose on other persons, other
rnups, and society at large? And there are surely further relevant
factors as well.

T have no space to discuss the balancing of these considerations
-any detail. All I want to maintain is that there is no reason why
this balancing should proceed differently when the (prospective)
asociation for which group rights and group-specific rights are
thimed is defined in ethnic terms, Why should wo otherwise
similar associations be treated differentdy merely beecause one
gefines itself in ethnic and the other in religious terms? A saciety
should find a principled way, supervised by the courts, to decide
gbout particular claimed associative freedoms on the basis of
triteria that do not include, or take account of, the type of associa-

other type of group; this factor has a certain weight and ¢
therefore be decisive even when all other things are equal. Thi
contention must be sharply distinguished from a different o
according to which ethnicity has a certain derivative promi
nence—the view, namely, that, within some specific spatiotenps
ral region, claims for such conventional group rights by ethni
groups are more often justified, by standards that do not thes
selves involve reference to ethnicity, than claims for them 1
nonethnic groups. [ have ne quarrel with this latter view, but I
want o examine critically the first. T do this by confronting it with
the null-hypothesis stated in the introduction, To evaluate thy
dispute, we must provide some account of how, according to (NG,
claims to conventional group rights are to be assessed. If a group
being an ethnic one cannot contribute to the justification of sk
rights, what can? Following my earlier remarks about freedom
association and the right to full political participation, let me add
some further content to my null-hypothesis as follows:
(N1) Legal group(specific) rights may be justified on accout
of the free associative choices of individuals and they may also}
justified insofar as they maximize and equalize citizens’ ability §
shape the social context in which they live (regardless of whethe
the group in question is or is not an ethnic group).
This principle is not meant to indicate the only ways in which
group(-specific) rights may be justified (see section IV). But it
meant to apply equally to claims put forward by ethnic asd
nonethnic groups. It will support some such claims by ethst
groups, but it may also, and in the same way, support some claiga
by groups of other types. Subsections IIL1 and IIL2 will discus
respectively, the two parts of {N1).

i1 Freedom of Assoctation

Under the first part of (N1}, members of ethnic groups would
be free to orgamize ethnic associations, such as firms, churchey
hospitals, political parties or lobbying groups, and private edutz
tional institutions. Since such associations have legal rights, thes
formation as ethnic associations would create group rights asd
also (since some of the rights of such associations are actw
rights) group-specific rights limited to a particular ethnic growe
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dows, socialists, and Porsche drivers.!* Of course, many of these
imagined coalitions will never actually emerge. A just political
process may well produce representatives of ethnic and religious
oups, though hardly of Porsche drivers and stamp collectors.
Bot this outcome should occur because of the distribution of
geep identifications among the citizenry and not because the
gructure of the political process advantages citizens with some
tpes of deep identifications over citizens with other types of such
idenrifications. .

In the case of political subunits, matters are more difficult,
heeause the reasons for territoriality as well as geographical clo-
¢ and compactness—which themselves derive from the goal of
maximizing citizens’ ability to shape the social context in which
y live—are here much stronger. A geographically highly dis-
rsedd dentist county is not workable, to put it mildly. I have said
above that political decentralization (through the creation of
wal subunits) increases political participation by enhancing
the power of citizens to shape the conditions that shape their lives,
There are always many ways of decentralizing political decision
making: We can institute more or fewer levels of subunits, for
xample, we can define subunits territorially or nonterritorially,
€20 set them up to be nested or overlapping, and we can draw
he boundaries of subunits in diverse ways. In wondering how to
deeentralize, we can invoke the ideal of full political participation.
his gives us two values for comparing alternative decentralization
schemes: Political decision making should be decentralized so as
maximize and equalize citizens’ ability to shape the social context
vhich they live. Since these are two competing goals, we may in
practice have to engage in trade-offs between the two: but we
need not worry about this complication yet.

Subject to the compactness constraint, citizens can and should
¢:free to shape political subunits in whatever ways they like. To
make this idea more precise, let me propose, as a first approxima-
tion, the following two procedural principles for territorial sub-
ats:
. The inhabitants of any contiguous territory may decide
: gh some mazjoritarian or supenmajoritarian procedure—to
jom 2an existing political unit whose territory is adjacent to theirs
and whose population is willing—as assessed through some ma-

tive identity at issue.'! Departing from this impartial approach
would inevitably suggest that some identifications are more valg
able, more worthy of respect and protection, than others. And
this is incompatible with recognizing all citizens—irrespective ¢
the character of their deepest identifications—as equals. :

II1.2 Full Political Participation

Under the second part of (N1), ethnic groups may be entitled
accommodation in the design of the political process and in the
shaping of political subunits. Let's begin with the former. In mzm
existing democratic societies it has long been impossible for
nic minorities to gain anything like proportional representatios
in the legislature. This impossibility is now widely understcod
reflect an injustice—an understanding confirmed by the de
that societies should maximize and equalize citizens’ ability
shape the social context in which they live. On a plausible i
pretation of this demand, it implies that an ethnic group tha
constitutes n percent of a society’s adult population should b
able to determine the composition of n percent of the legih
ture.!2 Of course, it is up to the members of the group whethe
they. or some of them, choose o form a coalition for the purpas
of filling a proportionate number of parliamentary seats. But the
political process should be so designed that, if {some or alfy
members of an ethnic group choose to form such a coalition, ‘
should be able to send a proportionate number of representative
to the legislature (who, according to their choice, may or may ol
be members of their ethnic group).'?

While I accept this institutional imperative, my thesis here is
different one: Whatever we demand from a just and fair politica
process for ethnic minorities, we should also demand for
other minorities: If enough citizens share a certain identification
and are willing to form 2 coalition for the sake of securing repe
sentation for themselves in the legislature, then they should
able to gain such representation, irrespective of the type of thek
identification {and of whether they are geographically con
trated or dispersed). In this case, it may even be plausible to
well beyond our standard group types (ethnic, religious, linguistic
lifestyle) to include also dentists, dog-lovers, stamp collectors,
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challenge thesis, here again, is that this freedom must be the same
political subunits that define themselves in ethnic terms as it is
all others. If we allow political subunits whose citizens define
ihemselves in ethnic terms to control land sales to outsiders, then
should grant the same liberty to other such subunits whose
izens define themselves in terms of some religion or lifestyle.'®

joritarian or supermajoritarian procedure—-to accept ther.u_
members. This liberty is conditional upon the potitical unit g
units that are truncated through such a move gither remainisg
viable (with a contiguous territory of reasonable shape and suff
cient population) or being willingly inco{"lz_)orated‘, pursuant {
(1), into another political unit or other potlitical units. ‘The !lhe;'q
is also conditional upon the proposed enlarged unit bein
reasonable shape: Its area should not have extrez:neiy long
ders, for example, or horders that divide towns, integrated nﬂ-
works of economic activity, or the like.'® :
9 The inhabitants of any contiguous territory of reasonalie
shape, if sufficiendy numerous, may decide—through some
joritarian or supermajoritarian procedure—to_form Fhemsehts
into a political unit of a level commensurate with their numb
This liberty is subject to three constraints:. There may be s
groups whaose members, pursuant (o their liberty undf:r (1),
free to reject membership in the unit to be formed in fav
membership in another political unit. There may be subgroup
whose members, pursuant to their liberty under (2), are fn:e
reject membership in the unit to be formed in favor 0% Eom
their own political unit on the same level. And the puht}ca.l
or units truncated through the requested move muust either
main viable (with a contiguous territory of reasonable shape
sufficient population} or be willingly incorpor:-u..ed, pu{sualm
(1), into another political unit or othcrlpol:tlcal I:lnltS. '
cording to these or similar procedural princ;ples,‘ethmc as well
nonethnic groups could map out an appropriate territory in e
which they form a majority and make it into a political sub.un?I. dt:ﬁned groups should be no more, and no hj_-ss. free in this regard
It isn't crucial for present purposes whether these prind e an citizens who want to form or maintain groups defined in
are part of the best specification of the ideal .Of full Pol?m&* other ways.
participation, What matters, rather, is th:la.t the‘re is no principls
reason to prefer citizens whose deeper 1de.nt1ﬁcat1mtns or a
rions happen to be ethnic by favoring ethnic groups 1 Ll'le:.\i
ing of political subunits. And there is no pragmatic reason eithes:
As my proposal shows, we can be quite permissive 1n acCOIn
ing ethnic groups without thereby losing the ability to be
accommodating to nonethnic groups as well.'?
This leaves the question what political subunits should be i
to do within their territory. I will not discuss this issue, because

the two justifications discussed in subsections IIL.1 and IIL2,
gup-specific rights were justified via group rights. I have argued
hat citizens ought to have the freedom to form groups with
ain sorts of group rights, namely, in particular: to form various
sweriations with rights to contrel participation, to form voting
abitions that can win proportional representation in the legisla-
. to form territorially based political subunits that democrati-
v govern their own internal affairs, and to form territorially
ased groups that may reshape internal political boundaries.
e of the group rights of these four sorts are active rights,
we exercise must be determined by some or all of the group
members who then have corresponding group-specific rights to
srticipate: in the decisions of their associations and voting coali-
ms, in elections and referenda within their political subunit(s),
nd in determining the shape of political subunits in their part of
country. I have argued that, though the groups referenced by
roup (specific) rights of these sorts may be ethnic groups, they
may also be groups of various other types. Citizens should be free
within certain limits) to form and maintain whatever groups they
nse; and citizens who want to form or maintain ethnically

IV. REAL-WoRLD TuroRY: CONTESTED GROUP
{-SPECIFIC) RIGHTS

discussed two justifications for group(-specific) rights
which are widely accepted, at least in general, let us now consider
wo further justifications of such vights which are contested, Le.,
tjeeted wholesale by significant segments of Western societies, In
these cases, group(-specific) rights are claimed as due compensa-
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tontribute to sustain their community and culture. Because it is
much harder and more expensive for members of ethnic mi-
porities to maintain their shared culture and to lead a life they
worthwhile, fairness demands that they be granted compen-
sating legal group(-sperific) rights.2°

¥y response 1o such claims is, orice again, that they are not at
pecific to groups defined in terms of ethnicity. One can use
he same sort of argument to claim group(specific) rights for
defined in religious or ethical or linguistic terms and
even for groups defined by age, gender, or sexual orientation, by
handicap or obesity, by hobby, consumer preferences, or way of
x. Let me give some examples: The members of a religion ¢an
point out that English is closer to Anglicanism than to their own
figion (which would favor Hebrew, perhaps, or Sanskrit) and
n seek compensation for being disadvantaged through the
livice of English as a public language and through the choice of
public holidays and the numbering of calendar years as well.
Atheists can object to the “In God We Trust” on dollar bills and to
e deductibility of donations to religious associations. Rock-and.
fans can object to the fact chat opera is subsidized with tax
onies, while their favorite music is not. Native speakers of Span-
can demand compensation for being disadvantaged by the
t that administrative and legal regulations are written, and
al procedures conducted, in English. Fat persons can ask to be
vmpensated for the use of tax monies for public seats that are
r them too small, Homosexual couples can demand compensa-
ion for being denjed the advantages of marriage. Persons who
» handicapped or claustrophobic can argue that they should be
cempensated for tax monies spent on subway systems which they
anct use. Persons who cherish certain unpopular sports or
#ohbies can claim that they should be compensated for the fact
t their pursuit would be cheaper (through economies of scale)
it were more popular. Others, who cherish certain popular
sports or hobbies, can claim that they, too, should be compen-
sted when great demand drives up the price of their pursuit.
Childless persons can demand exemption from property taxes
geted for day care centers and public schools. The old and
the sick can demand compensation for publicly supported sports
events (like a marathon). The list of possible claims is much

tion for disadvantages suffered or as required to honor legitimag
expectations on the part of their claimants. I endorse these just
fications here, at least in principle, partly because I believe them
to be valid in some cases. More relevant, however, is another
reason. Only if these justifications are valid sometimes, can théy
undermine the principle 1 defend in this essay. Only then ca
what I deny be true, namely: whether a group is or is not ?
ethnic one affects how plausibly it can invoke these justifica
in support of a claim to group(-specific) rights. Let me then oﬁ'z:
this further extension of my null-hypothesis:

(N2} Legal group{-specific) rights can be justified as compents
tion for unfair disadvantages that groups and their members s
fer in comparison to others, and they can also be justified
appeal to Jegitimate expeciations arising perhaps from promiss
made to a group and honored since (regardless of whether
group in guestion is or is not an ethnic group}.

Both of these justifications have been used in arguments a
the conventional group(-specific) rights of the preceding sec
(where I have mentioned the first as a potentially relevant facton
But they have also been used to support claims 1o other
specific rights, e.g., to various subsidies, preferences, exemptits
and immunities. I maintain that, insofar as such justifications
valid at all, they do not favor ethnic over nonethnic groups.

Some ethnic groups claim group(-specific) rights as compems:
tiont for disadvantages they suffer in comparison with membe
the dominant culture.!® Justifications for such claims come in
main variations. Variation one goes like this: Society at |
cannot be organized so as to be neutral berween all ethnici
Its social institutions, its official language(s), is public holid
its official symbols (flag, money, etc.), its public buildings
museums, the curriculum of its public schools——all these this
will be more closely associated with the history, culture, and tras
tion of a dominant ethnic group than with those of smaller and
weaker ones, Such a dominant ethnic group therefore rec
considerable official support, which provides much of what
needs to ensure the continued flourishing of its community a3
culture. A small and weak ethnic group is not only cut off froi
such official support. It is also disadvantaged by it lesser sim
which increases even further what its individual members mu
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longer than I can make it here, so let me conclude by puinﬁ not campensate me for the higher price I must pay for
out that the examples I have given are not purely academic: Maifront property as a consequence of my compatriots’ love of
of the claims here listed have actually been made by membEﬁes or for the higher price I must pay for a guided tour
the groups in question, and some have even been litigated mioodlancl as a consequence of my being the only would-be
United States. @mer 2t

Seeing that, in this domain as well, the claims that can be uﬁSome claims, finally, should be accepted. A translator can be
for ethnic groups are continuous with claims that can be mflied at public expense to help citizens in their necessary
for other groups, it seems, once again, sensible to work ofiags with courts and the bureancracy. Public funding can be
principled response to all such claims, and a response that & available to private schools that offer alternative eurricula
not make reference to the type of group in question. Suﬁned for the members of vartous minorites. Persons who want
response might sort claims into three (not necessarily mughrt in our car culture can be given a special tax break.
exclusive) categories: %1(:5- we determine that the members of some group suffer

1. Some claims can be deflected by reorganizing society @vantages for which they ought to be compensated through
way that is mere neutral. Public holidays can be replaced. group(-specific) rights, we still have to determine which such
citizens be allowed to pick any seven from a list of twenty, $ would be appropriate and how extensive they should be.
Divisive references or allusions can be removed from money éhese questions. as well, we ought to seek general answers. We
public buildings. Some narrow seats can be replaced by wiid never be reduced to saying, in response to the members of
ones or benches. Subways and public buildings can be mbdvantaged nonethnic group seeking parity with a disadvan-
wheelchair accessible. Museums can be funded which balancei ethinic group, that they will not be granted equivalent
stories of dominant groups (e.g., “how the West was won”) wip({-specific) rights just because theirs is not an ethnic group.
those of others {e.g.,, about North America before Colum!%riation two (on which, to save time, I will not elaborate)
about the destruction of Indian societies, or about the lived redh to justify group(-specific) rights for members of ethnic
of slavery). Public funding can be withdrawn entirely from v:méps as compensation for the effects of past crimes and/or for
domains (such as the arts). %‘nt disrespect and discrimination. 2

2. Some claims can be dismissed. Differcntial treaement gfﬁ regard to both variations, it is not important to my null-
groups does not seem unfair so long as the special benefits a}nhesﬂs by what criteria exactly claims to group{-specsﬁc) rights
burdens can be expected roughly to balance out over a lﬁe@mpensatmn should be assessed. What is important is that
And where differences are unfair even over a whole life, cumg criteria should not make reference to whether the group at
sation need not be called for: A society cannot make official e is an ethnic or a nonethnic group. It is true—re variation
language, or celebrate every public holiday, any of its c1tn§—that some ethnic groups (various Indian tribes in the
prefer. And where some preference(s} must and not ail cam i:d States and Canada; the Inuit in Canada; Sami in Norway,
satisfied, it is better to satisfy those shared by more citizens rathnd, and Russia) have a culmre of their own, one that differs
than those shared by fewer. This means that some preferences#edly from the society’s mainstream culture which, directly
remain unfulfilled while others are honored. But it does @mdlrecﬂ}r receives a great deal of offical funding, recogni-
follow that those whose preferences remain unfulfilled shouldiand support. Such ethnic groups have a very good claim to
entitled 1o compensation. Society can simply let stand the gogpensatory group(-specific) rights. But the same could be said
bad luck of those who find their linguistic or holiday prefere@{ some religious and linguistic groups as well, such as the
in the majority/minority—just as, clearly, it should let standh (Quakers. Mormons) or Hispanics in the US. Tt is also
economic consequences of the preference distribution: Sod—re variation two—that some ethnic groups (the Indian

—
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expectations. ] would think that, in cases where extraordinary
up(-specific) rights are associated with morally significant
tosts,*® they should be rescinded or appropriately modified. This
tn:be done in 2 gradual, phased manner, determined and publi-
well in advance so as to minimize the disappointment of
iimate expectations. Consider, for example, some Indian tribe
- has thus far enjoyed an extraordinary degree of regional
awonomy that allowed it to perpetuate anachronistic punish-
ments and an inferior status for women. I see strong reasons
sgainst outlawing its practices from one day to the next, as this
sight cause a major shock to a (perhaps already fragile} cultural
up with disappointment and disorientation of its members.
these reasons become much weaker when we imagine the
oifending practices to be phased out gradually over the span of
s or decades: Itis much bharder to adjust to an immediate and
alic change in gender relations, say, than to a slow change
tat will mainly affect one's children. In any case, whatever may
the right way to handle extraordinary group(-specific) rights
tacked by legitimate expectations, there seems to he no reason
¥ being more accommodating to ethnic groups in this regard
1 to nonethnic ones,
‘Or is there? Kymlicka argues at length for the moral signifi-
-'me of historical consent. He holds that national minorities
ave a better claim to grandfathering than other groups because
he Jatter have consented to the institutions of their society, typi-
¢ally through immigration.?’ In response, we should first note
hat this distinction, once again, cuts across the ethnic-nonethnic
dimde: There may be linguistic and religious groups whose contin-
yous exisience on the present state’s territory predates the forma-
tion of this state (see note 9, above), and there certainly are, as
Kymlicka himself points out, ethnic as well as nonethnic immi-
amt groups. Moreover, it is questionable whether so general a
2im is sustainable: National minoxities may have consented in
jys other than immigration. Immigrant groups and indeed
sther nonnational groups may not have been in a position to give
eir {ree and informed consent or may have consented to an
fier set of institutions (e.g., with the understanding that the
inferior status of women, or blacks, would continue forever).
ally, it is not clear why the plausibility of present claims to

tribes of North America, Gypsies in Eastern Europe, Arabs’
France, Koreans in fapan) are suffering the effects of historiesd
crimes and/or present discrimination. Such ethnic groups, tog
have a very good claim to compensatory group(-specific) ni
But, once again, the same could be said about various non
groups as well, such as African Americans, Muslims in India, t
Bahai in Iran, Christians in China, and women almost everywhe
All these groups have plausible claims to group(-specific) right.
which should be decided upon by criteria that contain no esses
tial reference to ethnicity—criteria by which some ethnic
some nonethnic groups will qualify.

Sometimes ethnic groups claim group(specific) rights not
the basis of present disadvantages (including present effects
past crimes) but on the basis of past historical facts such as i
in which such rights were specifically promised. These cases
ne challenge to my main thesis: If and insofar as such treanes
with ethnic groups ought to be honored, similar contracts v
nonethnic groups ought to be honored as well.® Whether s
treaties or contracts ought to be honored depends not on
type of group they were made with but mainly on the moral
economic costs compliance would impose on the society’s citi
and on whether they have been honored in the more recent
thereby giving rise to legitimate expectations on the part of the
present members of the relevant group,?*

These considerations can be extended to “grandfather
more generally. We may find that there exist in our society certa
group(~specific) rights that we should not or need not grant t
other relevantly similar groups and yet also should not simpl
rescind because of the legitimare expectations that would there
be disappointed. Many very different groups may have plau
claims 1w such grandfathering. We are all familiar with claims:
men, native tribes, continuing immigrant communities, relig
orders and denominations, entrenched “elites,” trade unios
chartered universities and foundations, aristocratic families, -
well as linguistic, lifestyle, and professional groups to the effed
that the rights and privileges they and/or their members hae
enjoyed up to now must be maintained.” In assessing such claisg
we will, once again, have to weigh their moral and economx
cost against the morally significant value of honoring legitimag
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et alone a cultural identity. Even a pure-blooded Hopt is free to
to work for IBM or New York University. She may not find such
choice appealing or even conceivable. But, if so, it is not her
blood, but her upbringing that stands in the way: She was raised
.a Hopi and therefore finds modern city life a nightmare of
barrenness and isolation. She has not chosen this upringing, and
Kymlicka is therefore right to insist that there is such a thing as a
shared inherited caltural identity.
‘But two qualifications must nevertheless be made. First, the
disrinetion between chosen and inherited identides is vague: a
matter of degree. It is probably impossible to raise minimally
intelligent human beings so that it is net possible for them to
ed their cultural identification, There is always some element of
ice and responsibility. To accommodate this fact, we should
t11 have to say that the plausibility of claims to group(-specific)
ghts depends in part on the degree to which the identity in
ierms of which the relevant group is defined is an inherited rather
han a chosen one. Yet this refinement would intreduce not only
oblems of measurement but also problems of averaging: Group
mbers differ in the degree to which their identifications with
e group are inherited rather than chosen, but they and their
oup must nevertheless be assigned a single legal status in the
iblic reaim, With coveted vights at stake, there will be disagree-
ent abour both measurement and aggregation, which would
bably make the special accommodation Kymlicka proposes for
groups with an inherited cultural identity socially divisive and
tmpractical.®® The second qualification is that the distinction be-
tween chosen and inherited cultural identities does not track that
between ethnic and nonethnic groups: Many members of ethnic
groups do not identify with their ethnicity; and it seems quite
shiful that all those who do identify in this way do so without
ice.”! We could interpret “shared inherited cultural identity”
broadly, perhaps, so that it nevertheless covers all ethnic groups.
But it will then also incdude many religious, linguistic, and lifestyle
groups in which children also come to have unchosen values,
tnowledge, and concerns, To be sure, there is no genetic compo-
ent in being a Mormon, a native speaker of Spanish, or a nudist,
while there is a genetic component in being a Hopi. Bur if, as I

group(-specific) rights should be affected by what much earlier
group members may or may not have consented to. Suppose e
find out that some Indian tribe now enjoying extraordinay
group{-specific) rights had once, two hundred years ago, waived
any claims to special treatment, or that some immigrant groug
came here at that time on the explicit understanding that they
would be allowed to practice infanticide (though they have aal
wanted to do so until now). Would these newly discovered fact
really make it (more) permissible to strip the Indians of
special rights, or give us reason to allow infanticide? As I see it;
historical consent does not have much independent m
weight,”® but matters, if at all, only insofar as it inaugurates 2
continuous history of legitimate expectations.

V. Two OBJECTIONS

In response to an earlier version of this essay, Will Kymlicka has
objected that the plausibility of groups’ claims to special t
ment depends importantdy on whether or not the group is defi
in terms of an inherited identity. Insofar as memberships
groups are chosen, rather than inherited, society may plausi
hold citizens responsible for choosing their memberships so that
they are consonant with its institutions and culture, Some inhey
ited memberships (e.g., gender, disability} typically do not involve
deep identifications with the group. But the remaining groups
which define themselves in terms of a shared inherited culiu
identity, deserve the utmost accommodation in the assignmes
of group(-specific) rights, because their members share a deep
identification that they were not free not to choose. The groug
defined through this conceptual intersection, however, are pre
cisely ethnic groups. Therefore, contrary to the thrust of my
argument, we ought to favor ethnic groups over nonethnic groups
in the granting of group(-specific) rights. So there are, after
all, claims to such rights which only ethnic groups can plaus;hh
make,??
In response, let me first press upon the chosen-versus-inherited
distinction. One has not chosen, of course, whether or not &
have Hopi blood in one’s veins. But blood alone is not an identity
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groups in particular, because such rights are especially exclusion-

have argued, a genetic component is neither necessary nor suffi-
ary: In the case of other groups, all citizens have open to them

cient for inherited cultural identity, then this difference is irredes
vant to the distinction Kymlicka deems morally significant.

We have seen that the predicate “being a group with a shared
inherited cultural identity” is quite vague and also cuts across the
ethnic-nonethnic divide; and no more, it seems, needs to be said
in response to the objection. But the moral significance of the
distinction also seems dubious. Why should the accommodarion
we owe ta citizens distinguished by some shared cultural iden
vary with whether this identity is chosen or inherited? If a groep
of like-minded parents arrives at certain new ideas about scho
ing and wants to found an appropriate new school for their
children, why should their proposal be held up to a highers
dard than that of Catholic or Navajo parents who wani
children to be schooled in accordance with their own inherited
cultural identity? Or do persons discriminated against on the b
of inherited memberships really have a better claim to compens#
tion than others discriminated against on the basis of ch
memberships? {(We want to preclude that citizens are penalized
for having been raised as, and being, Navajos or Catholics. to bt
sure. But do we not also want to preciude, and just as strong
that citizens are penalized for being communists, or members o
subculture with Cherokee hairstyles and nose rings?} Why should
cultural contents that citizens choose on their own be anv k
deserving of respect and accommodation than ones they have
internalized before they reached the age of reason?

In sum, I believe there are strong reasons against followi
Kymlicka’s proposal to make politically significant a distincts
hetween inherited and chosen cultural identities. And, even if
did give it such significance, it would not track the (similady
vague) distinction berween ethnic and nonethnic groups: T
are not only ethnic, but also religious, linguistic, and lifestyi
groups at the *inherited” end of the chosen-inherited spectrum.

The other objection I will briefly discuss comes from the o
side of my null-hypothesis. It is inspired by the polar opposite of
the pro-ethnic positions I have been challenging thus far, by the
contention namely that ethnic groups should be disfavored in
distribution of group rights.® Tt opposes group rights for ethmic

vant group and thereby joining those who benefit from and con-
rel these rights, One can convert to Cathelicism, learn Spanish,
join the New Agers, or move to Oregon. But, try as one may, one
faanot become a member of an ethnic group. While the first
obiection relies on the claim that members of ethnic groups are
especially unfree to choose to be nenmembers, the second pro-
tess that nonmembers of ethnic groups are especially unfree to
become members.

My response to this objection involves moves matching those
made in response to its predecessor. To begin with, the distinction
between acquirable and unacquirable memberships is not clear-
t Ethnic groups differ in the extent to which they accept new
members and are willing to let them become beneficiaries of any
their group (specific) rights—for example, after marriage to
e of their own. And there are variations in the extent to which
tew members are accepted even by the same ethnic group
whether an outside spouse will be accepted into an Indian tribe
often importantly depend on this person’s gender or race).
like the chosen-inherited pair, the notion of acquirability does
t, then, reference a simple binary distinction but a multidimen-
sional continuum, so that normative political lines drawn on the
batis of it are bound to be arbitrary to some extent, and therefore
comtroversial and divisive.

Moreover, the distinction between acquirable and unacquir-
it memberships does not track that between ethnic and
monethnic groups. In the case of many ethnic groups, full mem-
bership is, I admit, typically difficult to attain for outsiders. But,
this suffices for the predicate “unacquirable,” then this same
pradicate must be extended to many groups of other types as
i: Some religious denominations are very reluctant to welcome
ronverts and never accept them as full participants or potential
kaders. Similar phenomena occur in some linguistic and lifestyle
groups. And membership in racial and gender groups is, for
binfogical reasons, virtually impossible to acquire at all, at least at
ypresent stage of medical technology. The distinction between
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f:m‘ adjustment to legal change —arguing that each of these values
tould be as plausibly invoked by nonethnie groups as by ethnic
ones. In this way, | have made a preliminary case for a more
ping null-hypothesis: It is irrelevant to the moral assessment
claim 1o legal group rights whether the group for which the
ng_hts are claimed is or is not (part of) an ethnic group. Ac-
nrding 1o this hypothesis, there ought to be no group rights for
which, as a matter of principle, only ethnic groups can qualify
hough there may, of course, be such rights for which, as a matter
‘contingent circumstance, only ethnic groups happen to qualify
some particular region and period). I am confident that it is 2
m& of some importance, in the current debates about plural-
m and multiculturalism and in the present climate of proliferat-
ng claims to disadvantaged-minority status, to determine whether
v null-hypothesis fails and, if so, how.

acquirable and unacquirable memberships is thus not merel
vague, a matter of degree, but also cuts across the ethnicap:
nethnic divide. :

Once again, these considerations suffice to defeat the ohier:
tion. But let us briefly look at the analogue to the last poin
well, which challenges the moral significance of the distinetios;
Here I find the second objection to be in better shape than t
first: In some cases, at least, a group’s claim to legal growp
{-specific) rights does seem to be weakened by the fact that mem.
bership in this group is hard to acquire. For example, we generally
allow group(-specific) rights associated with collective ownership
of firms or residential properties only when every citizen (realle
every citizen with money) can buy into them and we therefor
require that every present stakebolder be free to sell to anyone
(without being encumbered, e.g., by resirictive covenants). The
unacquirability of group(-specific) rights granted as compens
tion or to honor legitimate expectations, by contrast, often scens
far more acceptable. Here it matters less that other citizens canna
acquire these rights, because the excluded are already as well
without these rights as the rights’ beneficiaries are with th
They do not have to suffer the disadvantages that are meantto
compensated or, respectively, the disappointment of expectario
that would result if the rights were rescinded.”

The distinction invoked by the second objection is then mer
ally more significant than that invoked by the first. But the objer:
tions nevertheless both fail, and for the same basic reasom
distinctions they invoke do not track that between ethmic

nonethnic groups.

NOTES

Many thanks to my commentators James Anaya and Donald Horowitz as
Al a8 to Marko Ahtisaart, Christian Barry, Jim Nickel, Brian Orend, Ian
iapire. and especially Will Kymlicka for their insightful and construc-
¢ criticisms of earlier versions of this essay.

:_' 1. Groups of these four types will be loasely referred to as cultural
gronps, In some societies, other types of cultural groups may exist as well,
oups whose members are identified with a particular vocation. world
ey, ethics, vision of the fuure, past experience (e.g. veterans), or bio-
lngc:ﬂ characteristic (e.g.. race, gender). I wilt focus here on the more
familiar cases without worrying about exactly how far my main thesis can
extended beyond them.

-2 Why cannot groups identified with 2 particular ethies or wortd
. I'{ave as strong and conscientious objections to military service, and
solid reasons te hold meetings to deepen and clarify their commit-
ents, as any religious denomination? And why cannot linguistic, reli-
gious, and racial groups have as good reasons as ethnic groups can have
seek limited autonomy in an area in which they constitute a majerity?
3 Limits on what can reasonably be granted arise from the morally
dgaificant costs involved: Legal group rights restrict the freedom of
Pessons and groups within and/or outside the possessor group and of
governments ac all levels. Because they impose such restrictions {opportu-

V1. CoNCLUSION

My main thesis in this paper has been that our political decisi
about what group(-specific) rights may or should be granted
particular groups ought to be made in terms of a princip
account that does not favor any particular type(s) of groups
such and, in particular, not ethnic groups. I have not develo
such an account. But I have sketched some of the main values
might plausibly incorporate —freedom of association, full po
cal participation, equalizing protection of the disadvantaged, ani




